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NOMINATION OF THURGOOD MARSHALL, OF NEW
YORK, TO BE AN ASSOCIATE JUSTICE OF THE -
SUPREME COURT OF THE UNITED STATES

- THURSDAY, JULY 13, 1967

U.S. SENATE,
CoMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call, at 11 a.m., in room 2228, New
Senng Office Building, Senator James O. Eastland (chairman)
presiding. S

Preser%;: Senators Eastland, McClellan, Ervin, Hart, Kennedy,
Bayh, Dirksen, Hruska, Fong, and Thurmond. -

so present : John H. Holloman, chief clerk. '

The CrairmaN. This hearing has been scheduled for the purpose
of considering the nomination of Thurgood Marshall to be an As-
sociate Justice of the Supreme Court. ‘ A

HNotice of the hearing’ was published in the Congressional Record,
Juéy 10, 1967.

enator Javits, by formal notification, approves the nomination,

Sendtor Kennedy, by formal notification, approves the nomination.

By letter dated July 10, 1967, the Standing Committee on Federal
Judiciary of the American Bar Association, states it is of the view
that the nominee is “highly acceptable from the viewpoint of profes-
sional qualification.” :

Senator Javits?

STATEMENT OF HON. JACOB K. JAVITS, U.S. SENATOR FROM THE
STATE OF NEW YORK

Senator Javrrs. Mr. Chairman, I have the honor, with my colleague
Senator Kennedy, to appear before the committee in support of the
nomination of the President of Thurgood Marshall of New York, now-
Solicitor General, to be an Associate Justice of the Supreme Court. -

This is the third time, Mr. Chairman, that I have had the honor:
and been allowed by the Chair to appear to support an appointment of
Judge Marshall. I had the honor of advocating his appointment ‘as
judge of the U.S. Circuit Court, Second Circuit, to be Solicitor Gen-
eral, and now to be a Justice of the Supreme Court.

He is one of the most distinguished lawyers in the land. Ho has
fought very hard to vindicate every aspect of the Constitution, and
with remarkable success, especially in the difficult fields in which it.
has developed since the early 1950’s. And b{ now, Mr. Chairman, if
there was anything hidden or clandestine in the life of Judge Marshall
that should be revealed to the public gaze, it would have come out.
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2 NOMINATION OF THURGOOD MARSHALL

On the contrary, his every public experience has been most creditable
to him and to the country, and he is acknowledged as one of our lead-
Ing members of the bar.

I think it is o great thing for our Nation that the President has now
named him to one of the highest offices in the land, the cherished dream
of evety lawyer, wliich-hd richly deserves, through a lifetinie of dedica-
. tion and. the sharpening and acquisition of professional skill.

TIn hddition, he répresénts « historic first for our Nation. It is a mat-
ter of great pride to me; in the courde of my Senate service, to be able
to commend him in every way, professionally and personally, as I have
known Judge Marshall for probably two decades, to the committee and
to the Senate for confirmation in this very high office.

Thank you, Mr. Chairman.

STATEMENT OF HON. ROBERT F. KENNEDY, U.S. SENATOR FROM
- - THE STATE OF NEW YORK

-Senator Kennepy. Mr. Chairman, I am honored to join with my
colleague, Senator Javits, in presenting Judge Marshall to the com-
mittee this morning. - ! ‘- ‘

In nominating .%udge Marshall, President Johnson has selected for
our highest court a man who brings with him not only a long and dis-
tinguished career of widely varied legal experience, but also a man
whose work has symbolized and spearheaded the struggle of millions
of Americans for equality before the law. o ‘

In his decades of work as counsel to the Legal Defense Fund of
the NAACP, he was a familiar figure in the halls of the Supreme
Court, arguing case after case of petitioners seeking vindication of
their constitutional rights. He was counsel for the petitioner'in the
historié:case of Brown v. Board of Education, and in a long-list of
othér cases which are milestones in our recent constitutional history.

‘It was my privilege to work with Judge Marshall during my years
as Attorney (general of the United States, and to recommend him to
President Kennedy for appointment to the U.S. Court of Appeals
for the Second Circuit. He served with distinction on that court, in the
tradition established before him by such distinguished judges as
Learned Hand, Augustus Hand, Jerome Frank, Carroll Hincks, and
Charles Clark. ‘

Now, after serving as Solicitor General of the United States, Judge
Marshall stands before this committee as the nominee to succeed the
Honorable Tom C. Clark as Associate Justice of the United States.
He brings with him a unique ¢combination of experience as appellate
judge and: Supreme Court advocate for both private petitioners and
the United States. In my judgment, therefore, he i immensely quali-
fiedd for our Nation's highest court, and I urge the committee to report
his ndmination favorably. ’ c

I have known him for some period of time, and have the greatest re-
spect for him, Mr. Chairman and members of the committee. ¥ know
whatt @ fine jindge he made, and I know what an-outstanding job he
did:as Selicitor General of the United States. I krisw he is & man of
integrity and a-man of honesty, and a mar of ability, and I commend
him to the committee. - ' Bl I
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NOMINATION ' OF THURGOOD MARSHAUL 3

STATEMENT OF THURGOOD ‘MARSHALL, NOMINEE T( BE ASSOCI-
ATE TUSTICE OF THE SUPREME COURT OF THE UNITE'D STATES

The,CHAIRMAN. Are there any’ hestlohg?

Judige-Marshall, is'this biography of yours correct?

Judge MARSHALL. Yes, sir.

The Crarrman. That will be placed in the record at this pomt;
(The biographical sketch of Judge Marshall follows: )

THURGOOD MARSHALL PRRIN

Born: July 2, 1908, Baltiwore, Md. '
Education :
1925-30 : Lincoln University, Lincoln University, Pa., A B. degree,
1933 : Howard University, Washington, D.C., LL.B. degree
Bar: 1933 : Maryland.
Experience:
1933-36 : Private practice of law, Baltimore, Md.
- 1984-36 : NAACP, counsel, Baltimore branch.
1936-38 : NAACP, assistant special.counsel.
1938-50 : NAACP, special counsel in charge of legal cases.
1950-61 : NAACP, director-counsel of Legal Defense & Educational Fund, Inc,,
New York City.
1951 : Investigator of courts martial cases involving Negro soldiers in Japan
and Korea.
- January-February 1960 Consultant at Constitutional Conference on Kenya
at London, England.
8 April 1961: Head of U.S. delegation at celebrativn of the independence of
Sierre Leone, West Africa.
October §, 1981 ;: 'Recess appointment, U.8. circuit judge; second 0ircuit
October 14, 1962 : Confirmed by Senate and appointed U.8. circuit judge for
the second circuit.
August 11, 1965, to present : Solicitor General of the United States
Marital status : Wldower, married, 2 sons.
Office : U.8. Department of Justice,
Home: 64 G Street SW., Washington, D. c.

Senator McCreLLaN. Isthe nominee going to submit any statement?
Maybe he wishes to make a statement ?

The CrammAN. Do you wish to make a statement ¢

Judge MarsHALL, I don’t wish to, Mr. Chairman and members of
the committee, but I am perfectly willing to answer questions.

Senator McCrLeLLAN. Very well, you on’t care to make any state-

ment. -
Mr. Chairman, I have a few quesblons that I wish to a,sk They do
not go to the legal ability or training or character of the nominee, but
they do deal with a critical condition in this country today, and T would
like to ascertain the philosophy of the nominee with respect to some-
thing that T believe is endangering our country. I will ask you a few
questions that come within that category, Mr. Solicitor.

First, I would ask you if you do not agree with me that the mounting
incidence of crime in this Nation has reached a critical stage.

Jndge MarsaLr. Iagree with you absolutely.

- Senator McCrerLran. Do you reg‘ard it as having reached propor-
tions where it endangers or ]eopardlzes the internal security of our
country ¢

Judge MarsuarL, I would say I am in general agreement with this
one point, but I think I should make my position clear. I am-as worried

h"zm - . «
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4 ‘ NOMINATION OF THURGOOD MARSHALL

as anybody about the mounting rate of crime, but I do not think it has
yet reached the point where it cannot be dealt with and dealt with
affirmatively.

The Cuamman. How do you plan to deal with it ¢ ]

Judge MarsuALL. I think there are quite a few ways, Mr. Chairman.
No. 1, we have to work at the causes o% these outbreaks of crime. No. 2,
we have to build up our law enforcement machinery. Three, we have to
improve on our scientific approaches to crime. Above all, we have to
educate the public.

I remember, for example, the automobile thievery and all, which is
caused so much by people leaving keys in cars, and things like that.
I don’t have any single solution for it, but I think it is something that
deserves the attention of every American in the country, regardless of
his position. .

he CatRMAN. Senator McClellan.

Senator McCrerLaN. Now back to the line of questioning that I was
pursuing. Is my understanding correct that as of now, you do not
think that the crime rate in this country has reached proportions where
it endangers and jeopardizes our internal security ?

Judge MarsuaLL. Endangers internal security. I would understand
that to mean that there was going to be a revolution or something; and
I certainly don’t see that. I just don’t understand your question.

Senator McCrerr.an, Well, I’ll put it in other terms. Do you think
it is reaching proportions where we will have a reign of lawlessness
and chaos?

Judge MarsuaLr. I would say that I have great faith in the ability
of our country to meet any emergency, and I——

Senator McCrLELLAN. I am not asking what the country can meet,
Mzr. Solicitor. I am trying to determine your attitude or sense, realiza-
tion, of the danger confronting this country with respect to this enemy
of our security.

Judge MarsraLL. I think it is a great danger. I also think it is a
sufficient danger to require every arm of the Government to do every-
thing that is constitutionally permissible to stop the increase, and in-
deed to cut it down.

Senator McCreLran. And that includes the Supreme Court.

Judge MarsuarLL, No question about it.

Senator McCLELLAN. Now, if you say it has not yet, in your judg-
ment, reached the proportions ﬂzat I have suggested, do you agree
with me that the trend is strongly in that direction, and unless reversed,
unless halted and reversed, it will soon reach such proportions?

Judge MarsHALL. My trouble there, Senator, is that I don’t have
the facts that you have. I am just trying——

: Senator McCreELraN. I would think you would have more than I
ave.

Judge Marsuarr, Well, I am not in the prosecutorial side of the
Government, so———

Senator McCLELLAN, Are you not very closely identified with the
Justice Department, where all the facts are available?

Judge MarsaarL. But my Farticular job is not enforcement.

Senator McCreLraN. You have not acquainted yourself with those
facts, then?
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Judge MarsALL. 1 an now engaged in reading the last two volumes
of the report of the Crime Commission. I have not even completed
that yet, because I just have not had the time. :

Senator McCrerraN. Then, if I understand, you do agree that the
national security could be or can be endangered by the amount of
crime, of serious crime, that may be committed ?

Judge MarsHALL, In the future, there is a possibility. But I have
lgot faith in my Government. I know my Government will not let it

appen. B

enator McCrerrLan, Well, I have seen a lot of things happen that
I did not think would ever happen, too. But let us not talk about
faith for the moment: let us talk about facts. I am hopeful, too; I
have faith that we will do something about it. But I do not think the
problem will evaporate and go away unless we do take those actions.
That is why I wanted to try to see whether you and I agreed upon
the imminence of the danger unless action is taken.

Judge MarsHarL. I agree with you on the imminence of the danger.
% cannot agree with you as to the degree, because I don’t have enough

acts.

Senator McCreLraN. You do not, then, challenge the degree?

Judge MarsuaLr. No, sir.

Senator McCreLLAN. You just say you don’t know. Am I correct?

Judge MarsHALL. Yes, sir.

Senator McCrLELLAN. One other question, Mr. Solicitor, along this
line. We have recommendations to the Congress—and I will be specific,
so there will be no misunderstanding about the question, without
going into the merits of the proposed legislation at the moment. But
we have legislation pending that would permit the Department of
Justice to use certain instrumentalities in the protection of national
security. That is the term that is used, “national security.” And I am
speaking of electronic eavesdropping and wiretapping, as you know.

Now, 1t is recommended that we enact legislation to permit the use
of that method, of that technique, by the f\ttorney General, in cases
of national security. I make that as a premise for this question: Do
you agree with me that crime has now reached or is about to reach the
level of incidence where it is a threat to national security ¢

Judge MarsuaLn. I would not be commenting at all on the legis-
lation that is pending in Congress.

Senator McCreLLaN. I do not ask you whether we should pass the
legislation.

Judge MarsuaLL., Yes, sir.

Senator McCrerLAN. 1 only ask you whether, in your judgment—
and you are going to be in a position of passing on these things. This
is not a given case, but this is for my information, to ascertain your
judgment with respect to the matter of national security, where the
crime could endanger national security.

Do you believe the incidence of crime can reach the level where
it would endanger national security—using that term as used in the
recommendations of this legislation.

Judge MarsuarL, Well, No. 1, I said before that I don’t have the
facts that would lead me to say as to whether it has reached that stage
or not. No. 2, if Congress makes a definite finding, then that finding
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6 NOMINATION OF THURGOOD MARSHALL

would be given the weight that is entitled to be given to any other con-
gressionu act of Congress. But whatever Congress or any other agency

oes to protect national security still must be done within the frame-
work of the U.S. Constitution.

Senator McCrerLran, Well, there is no definition in this proposed
legislation as to what national security means. It is very loose. But
I am assuming that taking it in its context as now, primarily the as-
sumption is that it refers to external force or external enemies that
may be involved in trying to undermine the security of this country.

But what I am thinking in terms of, Mr. Solicitor—and these are .

not for the purpose of being catch questions or anything like that. I
know you are perhaps better informed than I am 1n this field. But I
say to you frankly and without any reservation that I am alarmed at
the crime increase in this country. If you will just take your pencil
and make a little, simple calculation on the basis of the Department
of Justice reports—I am talking about the FBI, the rise in incidence
of crime in this coutry—and calculate it just like you would compound
interest for the next 10 years, you will see that we are on the precipice
of reaching a crime incidence rate in this country that would destroy
our internal security, in my judgment.

I am trying to ascertain 1f you have any apprehensions along these
lines and sense the danger that I do in this area. Because you are going
to be in a position and have a responsibility on this court to do a great
deal, in my judgment, toward law enforcement in this country.

Judge MarsuaLr. I say in answer, Senator, that T am as alarmed, I
am sure, as you are. But I am equally alarmed that whatever is to be
done by governmental agencies to meet this situation has to be done
within the framework of the U.S. Constitution. That is my only
position.

Senator McCreuraN. Nobody quarrels with that. But we have
differences of opinion as to what the Constitution says and means.
And you are going to be in a position where, as one man, you can say
what the Constitution means and make it become the law of the land.
Therefore, T am concerned about your philosophy. I have made mis-
takes in the past, I admit, in this area, by not inquiring further and
deeper. But the time has come when I can no longer be silent and not
inquire into the philosophy of those who are nominated to this high

osition. I want to know what their thinking is and what their attitude
1s. Because I cannot otherwise protect what I believe is necessary to
preserve in our society, if we do not weight these factors.

Would you not agree that the government, whether local, state, or
Federal, has an obligation to protect its citizens and to insure their
safety in the conduct of their private affairs?

Judge MarsHALL, Certainly. T agree.

Senator McCrerran. We all agree on that, don’t we?

Judge MaArsmarL, Sure.

Senator McCrerran. Do you believe that society, in an effort to
afford the fullest possible reach of individual rights, however idealistic.
to all citizens, must sacrifice its secnrity, its safety, and indeed its very
well-being, in order to provide every conceivable so-called right to
suspects in eriminal eases ?

hJul;igie MarsaALL. The question was so long, Senator, that I
think I——

B i M i D TR W -~ . ..
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NOMINATION OF THURGOOD MARSHALL 7

Senator McCreLnan. I will repeat it. Do you believe that society,
in an effort to accord the fullest possible reach of individual rights,
however idealistic, to' all citizens, must sacrifice its security, its safety,
and indeed its very well-being, in order to provide every conceivable
so-called right to suspects in criminal cases?

Judge Marsmarn. Noj I don’t agree.

Senator McCreLrAN. Good. I hope that will have some influence
with you, as you weigh some of these cases, comparable cases that
have gone to the Supreme Court, where we have had 5-to-4 decisions,
where one man could change what you tallc about, the Constitution.
It is one man’s decision that often determines what the Constitution
is. You recognize that, do you not ¢

Judge Marsuarn, I don’t quite agree, Senator. The nine men meet
in a conference, and there is considerable give and take in the con-
ference room. And where the vote ends up by one, nobody knows how
it started off.

Senator McCrerran. All right, we will say five, then. We will put
it in the category of five, if that will give more comfort to you. Five
men can say today what the Constitution is, notwithstanding all dif-
ferences of opinion; is that not correct ?

Judge MarsiaLn. I would say technically that is correct.

Senator McCreLnan. Technically and practically, so far as the
effect of it: is that not true?

Judge Marsmarnrn. Well, the majority rule controls the vote of the
Supreme Court, as it does in every other court.

Senator McCLerLAN. That is why I say one man on that Court in
these cases could interpret the Constitution differently, could he not,
and thus the vote of one man would have chanéged what is today called
the law of the land in a number of these cases?

Judge Magrstiarn. T would say that that has happened, could
happen.

genator McCrennaN. Well, that is correct. What I have said is
correct: is it not?

Judge Marsnarn. Tt goes without saying.

Senator McCLELLAN. It is an obvious fact; is it not?

Judge Marsuarn. I think so.

Senator McCrerLan. Yes. Do you believe that an individual. in his
role as an integral member of society, must perforce sacrifice a por-
tion of his individual rights for the collective security and safety of
all?

Judge Marsirann, I don’t understand the question, sir.

Senator McCreLLaN. Well, are there circumstances where the in-
dividual must give up some rights in order to contribute to the security
of all?

Judge Mirsiarn. Well, there are instances of that type, as witness
the soldiers.

Senator McCrerran. Well, we go out here and conseript our boys
and send them to far lands to fight.

Judge Marsirarr, That is what I said. )

Senator McCrenLan, We do not ask them to do it voluntarily. Some
of them do, many of them. Many of them have convictions about it.
But we have the power and the Government exercises the power, n



waRE e & L

R

o Bz

oo e d

OWRRG S 8
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order to have the security to keep our country secure and the freedoms
that we have fought for and cherished, we conscript them against
their will and send them across the seas to foreign lands to fight.

So, that is the most obvious example of where citizens are required
sometimes not only to give up their rights but to give their lives for
the security and welfare of all. Is that not true?

Judge Marsnarnn, That is true.

Senator McCrennan, That is true.

Then, is it not necessary sometimes, in protecting our internal secu-
rity, that we exact some obligation, some sucrifice of rights, so-called
sometimes, and other times legal rights, on the part of citizens, on the
part of individuals, in order to contribute to the security of all?

Judge Marsiann, Not if it violates the Constitution,

Senator McCreuLan, Welly the Constitution is what you are going
to say it is.

Judge Marpsirann, No, «ir. The Constitution is what is written.

Senator McCrrrLax. Yes, but it becomes what the Supreme Court
says it is; does it not ?

Judge MarsiarL, It does, after the Supreme Court has

Senator McCrernax. Well, the Supreme Court changes its mind,
doces it not, on the question of the Constitution? .And has it not done
so, and does the record not so reflect ?

Judge Marsiarnn, Yes, the Supreme Court has many times reversed
itself.

Senator McCreLnaN. Reversed itself on constitutional question, has
it not?

Judge MarsuarL, I would say so, yes.

Senator McCrerrax, Well, the Constitution has not changed. It is
just like it was written when they made their first decision as when
they made their last.

Judge Marsitann, But [ am sure, Senator, you will agree with me
that in many cases, it depends on the way the case is presented, the
briefs, the arguments, and then the independent rescarch of each
independent judge.

Senator McCLELLAN. Yes, but Mr. Solicitor, take all of that into ac-
count; the Constitution, the words, the spirit, the intent of it is right
there as it was before they did their research and changed their minds;
is that not true?

Judge MarsHALL, The words are exactly the same.

Senator McCrerLan, That is right.

Judge MarsiaLn, And the debates are the same.

Senator McCreLLAN. So do not say that the words are still as they
were written, without any qualification. It is as it was written and
as the Supreme Court as of today interprets it: is that not correct?

Judge MArsiaLL. I think that is correct.

Senator McCrerLaN, That is correct, of course.

Now, I wanted to ask you about two or three specific things. You
know a number of cases that we have had resulted in a 5-to-4 decision,
dealing with criminal law and dealing with constitutional questions,
where as I have tried to illustrate here, the decision of one man has
become the law of the land and then become the Constitution as of
the time. I am sure you are familiar with these cases, but I want to

ask you:

-yt
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Do you subseribe to the phiilosophy, as expressed by a majority of the |

Court in the Miranda case. that no matter how voluntary w confession
or incriminating statement by a deferidant might be, it must be ex-
cluded from evidence unless the prescribed warnings of that opinion
were given? v ‘

Judge Marsuarr., Well, Senator, in the first place, I am fmnilimf .

with that case because I argued one of the four cases, the West-
orer case, and on behalf of the U.S. Government T urged that the
Westover case not be reversed, and that tlie confession be read. Re-
spectfully, T cannot answer your guestion, because there are many
cases pending in the Supreme Court right now on variations of the
so-called A iranda rule, and I would suspect that in every State of
the Union there are other cases on different. variations of the Miranda
rule that are on their way to the Supreme Court, and if I am con-
firmed, T would have to pass on those cases.
Senator McCrLrLLAN, T am sir yot would..
Judge Marsirarr. I wounld notﬁike_ to give my opinion B
Senator McCreLnan. T will not ask you about any presently pend-
ing case here. This is a case that is history, It is the law of the land
today. Now, we know that Supreme Court Justices change their
minds. We also read daily about some liberal being appointed to the
Court, or a conservative. or this appointment is going to change the
balance in the Conrt. and so forth. or it will not change it; it will
;:tronglhon the liberal view or the conservative view, as the case may
e, : : ' :
T have a responsibility here, and I want to perform it conscientiously.
T admit T have made mistakes in the past in this area. But I think
it has become so critical that we who have this responsibility here
of upholding confirmations need to have some iden, at least glimpee,
some impression as to the trend of the thinking and the philosophy
of the one who is to receive confirmation. _ :
Judge Marsitarr., Well, in this ease you have the best evidence
you could get, which would be the brief that T filed in the Westorer

} Vo

case, which not only gave the views of the T.S. Government. It gave:

my personal views,

Senator McCrrrLan, Then I take it vou disagree with that philoso-‘v

phy of that opinion, o

Judge Marsiann, I am not saying whether I disagree with it or
not, heeanse I am going to be called to pass upon it. There is no
%Hesti()n about. it, Senator. These cases are coming to the Supreme

ourt. : .

Senator McCLerraN. You say vou do not disagree or cannot make
any comment on any decision that has been made in'the past ?

Judge MarsiarLn. T wonld say that on decisions that are certain to be
reexamined in, the Court, it would be improper for me to comment.
on them in advance, -

Scenator McCrrrnan. T am not talking about eases pending. Here
is a decision that changed the law of the land, if T have any under-
standing of it at all. I do not agree with it. If you do agree with it,
T would like you to say so. If you do not feel you can make any
expression, that is up to you. I simply wanted to give you the op-
portunity.
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on the brief that I filed.

Senator MoCreLran. Well, I have not read your brief. But do you
mean to conyince me without your saying, or to inform me without
your answering my question; is that what you mean ?

: Judge Marsuars. No, Senator. I appreciate your difliculty, and I
.. have one, too.

Senator McCrerraN, I grant you that. We both have ont.

Judge MarsmaLr. My difficulty is that from all of the hearings I
have ever read about, 1t has been considered and recognized as im-
proper for a nominee to a judgeship to comment on cases that he
will have to pass upon.

- Senator McCrrLran. All right, I want to ask you about another
%x;le..The Chair wanted to ask you some questions now. I yield to the
air.
~~"The CaARMAN. Judge, I have a clipping from a paper, the Daily
‘Texan for Sunday, March 19, 1967, in which you were interviewed,
‘which reads in part as follows: '
Turning to criminal procedure cases, Marshall spoke on Escobedo v. Illinois
and Miranda v. Arizona litigation., The Court held in those cases that a person
‘suspected of a crime has a right to counsel, confesslons obtained in violation of

the ruling cannot be used, and the suspect cannot be made to incriminate himself,
Criticism of these cases, especially by police officials—

Now, thisisquoting you—

have no basis, Marshall said. He reported he had seen no studies indicating the
rulings have adverse effects on investigation of crime.

Did you make that statement ?

Judge MarsuaLL. I think that is a reasonable statement. But you
realize. Senator, Mr. Chairman, that was made at the University of
Texas Law School.

The Cuamrman. That is right. You were interviewed by the dean
of the university.

Judge MarsiiaLr. The University of Texas Law School.

The CuAmryaN. That is right.

Judge MarsHaLL. I was called down there to discuss these cases with
them, and I was trying to give advice to these young students.

The Cuarman. Well, you do have an opinion on the exact question
which Senator McClellan has been asking you. N

Judge Marsmarr. That view was as the Solicitor General of the !
United States talking to law students, trying to give them the benefit
of my advice, not as a nominee for this position, not as Solocitor
General, but as a man who knew some law. ' ‘ o

The CaHairman. Well, the proof of it is that you did agree with the
Miranda case and the E'scobedo case.

Judge Marsuarr. I don’t think that I have ever said I disagreed
with it. And as for the statement where I said it wasn’t in disagree-
ment among the people, the latest report of the Crime Commission
does show that 65 percent of the people feel that the Miranda rule
has not done any harm at all.

The ChHairmMaN. But you stated you would rely on the brief, the
reasoning in your hrief, you rested on that, when after all, your posi-
tion was different from what it was in the brief that you filed.

3 Judge MarsuaLL, I respectfully sny, Senator, that I will have to rely
i
|
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NOMINATION OF THURGOOD MARSHALL 11

Judge MarsuaLr. I don’t think it was different, sir. In the brief I
filed, I said that the FBI for years had always given that ruling, the
warning, and they had given the warning. And we will all agree that
their performance has not been harmed by the giving of the warning,.
I said that in my brief, and that is just what I told them.

Senator Kennepy. Would the Chairman yield ¢

The Cirairyan. Yes.

Senator McCrerraN. Wait just one moment, gentlemen. I wanted to
get. through with my line of questioning. I am willing to yield, but I do

not want to lose my rights here.
The CuairManN. Go ahead.

Senator McCreLLAN. I am going to yield to the Senator from Massa-

chusetts.

- —Senator Kennepy. I appreciate that. This is just on your line of

questioning.

Actually, Mr. Solicitor General, there would have been nothing im-
proper for you to express an opinion down in Texas Law School, be-
cnuse you were not nominated to the Supreme Court at that time.

Judge MarsHALL. That was the position I took.

-__—3enator KENNEDY. So, actually, now having received the nomination,
then I assume that you have a different responsibility as far as com-

menting on these matters.

The CHAIRMAN. Noj; that is not what he said. His testimony was that

his opinion was filed in the brief.

Senator KenNepy. I am just commenting on this line of questions,
on any opinion that he might have had prior to the time that he re-
ceived the nomination; and as that is related to this line of inquiry,
I think it is of some help to have that clarified. —

Judge MarsnaLL. Well, the answer to Senator Kennedy is that on |

the President announced the nomination, I have not made any state- | \”

ments to anybody about anything.
[ Laughter from audience. ]

Senator Kennepy. But the point that I am driving at is that you
have, as a nominee, & different responsibility, as I understand it, as
to commenting on questions that might come up before the Court—-—

Judge MarsHALL. I agree with you, sir.

Senator Kennepy., Than you would have had as the Solicitor Gen-

eral.

Judge MarsuarL. Senator, I think it is entirely different, because
before I went on the bench in the second circuit, I doubt that there were
any important opinions of the Supreme Court that I didn’t comment
on one way or the other. Once I became a judge of the court of appeals,
I did not comment., When I became Solicitor General, on occasions, re-
stricted for the most part to law schools, I thought I had the right and
the duty to explain to law school students the answers to their ques-
tions when they wanted to know what the Supreme Court' meant. But
I don’t think 1t is proper, as a nominee for the Supreme Court, to

express my opinion. That is my position.

Senator Kenneby, Thank you, Mr. Clm.irmzm. e
Senator McCreLLAN. May: I continue with my questions?

The Cramman. Yes. I wanted tostraighten out the record.
Senator McCLeLLAN. 1 was trying to pursue a line of questioning
here, to ascertain your personal views with respect to some of these

e

e

yrde e b, S A W PR OV G BRy s pet Tr



12 NOMINATION ' OF THURGOOD MARSHALL

5-to-4 Court deeisions about which I have serious doubt, and with some
of which.I completely disagree, because I think they have weakéned
the arm of law enforcement in‘this country, and I tliink they will con-
tribute further to the trend thut is almost now out of control, in the
rising incidence of crime. L

As I said a while ago—you speak of all the agencies of Government.
I wanted to know if it included also the Supreme Court. Because there
is more:power in the Supreme Court today, within the Constitution as
I interprét it, to contribute effectively toward law enforcement, than
is presently being used and exercised by the Court. Therefore, I have
wanted to ascertain whether those of us who are concerned about these
Court decisions and the rise in crime and the trend of these Court de-
cisions could have any hope of a change in the situation when you be-
¢ome an Associate Justice. '

I do not ask you these questions for any other purpose than to try
to meet a responsibility here before I again vote to confirm someone
on that Court whose philosophy I think, if pursued without restraint
and-without being checked, wonld contribute to a menace that threatens
our society. » . _ '

.- Do yousubscribe to the philosophy expressed in the majority Afi-
randa opinion, that a voluntary confession or incriminating statement
must be excluded from evidence, even though the defendant was thor-
oughly familiar with his constitution#] rights to silence and to the
assistance of counse] ¢ ‘ o

. Judge MarsuaLL. I would say again, I respectfully state to you,
Senator, that that is certainly a case that is on its way to the Supreme
Court right now. .

Senator McCreLLaN. But it is already ruled on. This is the ruling of
the Court. - C S - X ‘

- Judge Marsnarr. But there are 6ther cases. The Miranda case is not
the end. The case itself says in three or four places in the opinion that
they do not know what Congress intends to do; they do not know-——
' -Senator MeCrrLLan. I am not talking about legislation. I am ask-
ing you now about the Constitution. Do you think that the Constitu-
tion requires that that evidence be excluded ¢ - o
CJudge MarsHALL. I cannot comment ‘on what is ¢oming up to the
Court. - - . s - o

Senator McCreLLAN, But this has already been there.

Judge MarsnarL. But there are'hundreds of other ones on the way

that are variations of this. " - R , o
Senator McCreLLAN. Of course there are, but this is specific and has
been done. - .
Judge MarsuarL. Well, Senator, I respectfully say that it would be
improper for me to tell you and the committee or anybody else how
I intend to vote. o ' ‘
“Senator MeCrerLaN. It is not improper, may I say, for me to weigh
your reluctance to answ- i, '
Judge Marsuavt. It certainly isnot.
Senator McCreLLAN: Very well.

Judge MarsxarL. It certainly is not. You have a perfect right to try-

to find out—- )
4 .. Senator McCrerran. I will try to pursue one or two further ques-
. tions, o '
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NOMINATION - OF THURGOOD MARSHALL 13

Do you subscribe to the philosophy that the fifth amendment right
to assistance of counsel requires that counsel be present before the
police can interrogate the accused ¢ : '

Judge MarsuaLL. That is a part of the A/Zranda rule.

Senator McCreLLAN. Yes.

) Jludge Marsuarn. And as Isay, I can’t comment, because it is coming
ack up. '
' Senzf)tor McCrerran. I have to wonder, from your refusal.to answer,
if you mean the negative, ' ‘
udge MarsHALL. Well, that is up to you, sir. But I have never been
dishonest in my life. ‘

Senator MoCrLeLLAN. I did not say that. But you lead me to wonder
why I cannot get the answer. o

Senator Harr, Would the Senator yield ?

Senator McCreLLAN. Yes. o

Senator Hart. I think this points up some of the dilemma here. You
make the point that you have never geen dishonest. in your life. The
dilemma is that as a lawyer, we are free to make an expression of
whether a court opinion is good or bad. We may or may not have read
the briefs and records, but that does not inhibit us. As a judge, you
speak only after reading the briefs and records and listening to the
argument, and that is all you say. You put it in writing, period.

Now, as a lawyer nominated to the Court, you are hung with this
dilemma. You' do not want to box yourself in by a statement here,
because after you read the briefs and records and arguments, you may
find that your intellectual training suggests that you might have been
wrong here, that there is additional illumination developed as a result
of the argument. Yet, you would be hung oh exactly what you are
saying, having told us that your impression as a lawyer is such and
such about a case. If as a judge later you discover that if you had
known now what you knew then, your answer would have been dif-
ferent, you are inhibited from reaching a right judgment as a judge
because you are afraid somebody in this committee will confront you
with your previous statement. ‘

That is the dilemma 1 am afraid we are facing here.

Senator Ervin, But this is a dilemma he could get out of very easily
by saying, “I am wiser today than I was yesterday.”

Judge MarsHALL. Well, Senator, from my experience on the second
circuit, I know I have changed my mind about a case after I have
reread the briefs, and then made mny independent check. I have changed
my mind. But once I put it on paper, that was it. S

Senator McCreLraN. If I may be permitted to proceed—I do not
want to tuke all the time here, and I will forgo some of my questions.
I have opened the issues here, and probably others will have ques-
tions along the same line, Mr. Solicitor. T do not ‘want to monopolize
the time here. ‘ :

But while you are confronted with a dilemma, you do have the oppor-
tunity to change your mind and do something about it, once you get
on the Court. We do not. ‘

Judge MarsHALL. I appreciate that. ,

Senator McCreLLAN. You are there for life, until you choose to do
something else. You can correct your mistake if you make one, if you
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14 NOMINATION OF THURGOOD MARSHALL

think you have made one. We cannot. That is why I have got to try
to be certain if I can. And if you cannot answer these questions as to
your own view, then of course I have to just assume—I accept your
statement that you have never been dishonest here. No one thinks of
such a thing. T only ask to get your honest viewpoint. That is what
I seek, if I can get 1t. If you tell me you cannot give it or you are not
going to give it, very well. But T would ask you another question along
the same line, .

Do you subscribe to the philosophy that the fifth amendment right
fo agsistance of counsel requires that the counsel be present at & poflce
ineup ¢

J ug e MarsaaLL. My answer would have to be the same. That is a
part of the Miranda case. .

Senator McCrerLLAN. Well, I must say to you—I will not pursus it
any further at the moment, but I must say to you that this leaves me
without the necessary information I need affirmatively to consent to
your appointment. I need it. You have the background, you have the
training, and you have the ability. But I do not care who it is that
comes before this committee hereafter for the Supreme Court; I am
going to try to find out something about their philosophy and not
take the chances I have taken in the past. I mean that. This is a funda-
mel}tal principle and an issue here that I think I have a grave duty to
verform.
' T have asked these questions in all good faith. I thank you for your
attention. I regret I have not been able to get an answer that would
disclose to me your viewpoint on these vital issues.

Judge MarsuaLL. T am very sorry, Senator.

_ Senator McCreLLAN. That is all, Mr. Chairman.

"Thé Crairman. The committee is going to quit at 12 o’clock, because
there will be a number of rollcall votes this afternoon.

Senator Hart: Mr. Chairman ?

The CHAIRMAN, Yes.

Senator HArt. Lest T miss the next meeting, although I do not antici-
pate I would

The Cuairaran. We will return in the morning.

Senator McCreLLAN. I cannot be here.

Senator Harr. T would like to make just a very brief statement for
the record, if I may. And this is like entering the verdict before the
briefs and records have been read. '

But it was my privilege, Mr. Chairman, to report favorably the
nomination of Thurgood Marshall for the second circuit court. I
think that his service.own that court and his experience and perform-
ance as Solicitor General make it even more clear that the Senate
will do itself honor, the Court will be graced, and the Nation benefited
by his confirmation to the Supreme Court. I would regard it as a very
happy day that T can report the nomination again.

Judge MarstiaLL. Thank you, Senator.

Senator KenNepy, Mr. Chairman?

The CHaIRMAN. Senator Kennedy.

Senator Ken~epy. T would like to make a brief statement as well.

When this committee meets later to vote on the confirmation of Mr.
Thurgood Marshall as a Justice of the U.S. Supreme Court, it will
indeed be a most historic occasion. History will be made not so much
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NOMINATION OF THURGOOD MARSHALL 15

because we will be recommending the confirmation of the first member
of the Supreme Court who is a Negro, but because we will be recom-
mending the confitmation of a man who is uniquely -qualified and, one
might say, perfectly prepared to become a Supreme Court Justice.

or the first time in history, we have a man who established a national
1'e§)ut»ation as a leading trial and appellate litigator, & man who estab-
lished a distinguishéd record as a Federal appellate judge, and a man
who has served as the Government’s chief appellate litigator, in the
Office of Solicitor General. :

Mr, Chairman, I cannot think of any better preparation and qualifi-
cation for the Supreme Court, and I do not know of any Supreme
Court nominee whose record matched Thurgood Marshall’s in these
respects. ,

Judge Marshall is before us today because he is an outstanding law-
yer, judge, and Solicitor General, not because he is a Negro; bat we
cannot 1gnore the fact of his race. His reaching the very highest
pinnacle of achievement in his profession is a symbol of the progress we
as a nation have achieved in assuring all of our citizens equality of
opportunity. Yet, at the same time, his success highlights how far we
still have to go. i

Just yesterday, for example, in Boston, the NAACP announced its
plans to file suit in 11 cities because Negro workers are still being
denied access to employment opportunities in construction industries.
Certainly one of the most important tasks of the 90th Congress will
be to close the gap between these two disparate phenomena.

Mr. Chairman, I would like to add one final thought. Judge Marshall
has undergone nomination hearings before this committee twice in
the last five and a half years: on the first occasion, he was nominated
to the Second Circuit; and on the second, he was nominated Solicitor
General. In both of those hearings, this committee heard ample proof
of his fitness for high legal office, and his record subsequently has only
added to his qualifications. T therefore think we can move expeditiously
ahead with his confirmation, and I want to congratulate both Judge
Marshall and President Johnson on this fine appointment.

I would also, Mr. Chairman, like to introduce into the record a
statement of Senator Dodd in support of the nomination of Mr.
Marshall.

The Cuamrman, That will be granted.

(The statemernit of Senator Dodd is as follows:)

STATEMENT SUBMITTED BY SENATOR Dopp, oOF CONNECTICUT

Mr. Chairman, distinguished fellow colleagues on the Judiciary Committee,
1 consider Thurgood Marshall to be one of the really sreat and distinguished
American men of this century.

In recent years, our Committee has been privileged to hear nominations to
the Supreme Court of some of the country’s finest lawyers and legal minds.

Thurgood Marshall’'s nomination is fully in keeping with this tradition of
excellence. )

Indeed, Thurgood Marshall is uniquely qualified for this high position.

He has served in public office with great distinction, as an appeals judge and
as Solicitor General. .

And he has been a towering figure in the landmark cases striking down dis-
criminatory laws and practices, in the litigation and the decisions which lie at
the very heart of American life and have brought us closer in our everyday life
to those principles for which we stand.
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- Thurgood Marshall’s record in law school foreshadowed his exemplary career
in the law and in the public service, , .
His compassion, his advocacy, his concern with the human aspects—with the
broad scope, rather than the trivia—of the law have helped write wonderful new
chapters in American justice and jurisprudence, o

The character and the career of Thurgood Marshall embody the best in Ameri-
can life and the best in American law.

His imprint on justice and jurisprudence, once he assumes his position on the
Court, will without a doubt be as constructive and distinctive as that of his
previous years of service to his fellow man,

Mr. Chairman and members of the Committee, I heartily and strongly rec-
(émmind prompt approval of Thurgood Marshall’s nomination to the Supreme

our

Senator Fone. Mr. Chairman, I would like also to make a state-
ment at this time.

The Cuamaran. First, Senator Bayh ? :

Senator Bayn. Mr. Chairman and members of the committee; just
let me say very quickly that I followed with a great deal of interest
the penetrating interrogation or questioning, searching analysis, of my
distinguished colleague from Arkansas, knowing very. well that he has
a loud voice in the Congress in this area of crime prevention. I must
say that inasmuch as our subcommittee on constitutional amendments
has meant. some of us have been hearing testimony on this same area,
I share his concern about crime,. an§ indeed some of these very
problems.

However, I must say that I differ slightly with my friend fromr
Arkansas, inasmuch as I am also appreciative of the deep quandary
described by Senator Kennedy and Senator Hart facing the nominee.
Without at all being critical of my friend {rom Arkansas, let me say
that my analysis of the background of the nominee and the record of
his accomplishments persuades me that the President has been wise:
indeed, and the country would be well served by a man of his com-

hetence, : S ‘ , _ : :
! I appreciato the fact that he has been nominated, and I trust that
he will have the opportunity for a long period of service on the high-
est court in the land. : .

Judge Marsnarn., Thank you, sir. :

Senator Fona. Mr. Chairman and members of the committee, 1
have no questions to ask. I just want to make a statement. :

Judge Marshall, T want to extend to you my warmest congratula-
tions on your nomination' to the position of Associate Justice of the
U.S. Supreme Court. I believe this to be a great and a historic nomi-
nation. It is my conviction, Judge Marshall, that you were nominated
primarily becasuse you have shown that you are a distingnished and
an excellent lawyer and jurist. The fact that you are a Negro who
has been in the forefront of many of the most significant efforts to
secure our ideas of equality and brotherhood to all Americans renders
your nomination of a special pride for all Americans. - =

There is no question in my mind that you are eminently qualified
for a seat on the high court; and to me, one of the manifestations of
those high qualifications is the fact that you had the very fine sense
to-marry a charming young lady from my native State. I am sure that
Cecilia Suyat Marshall has been a source of -great strength and in-

spiration toyou. = '
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The name of Marshall is one of the most illustrious in the annals
of American constitutional law. From the time of Chief Justice John
Marshall to the time of Thurgood Marshall, this Nation has made
tremendous strides to make a reality the ringing words of equality
in our Declaration of Independence. I am convinced that upon con-
firmation, another Mr, Justice Marshall will serve with great distinc-
K tion. T am delighted to strongly support your nomination, to wish
you godspeed, and to extend to you and your family my “Aloha”
as you undertake your responsibilities.

Judge Marsuarr, Thank you, sir.

Senator Hruska., Mr. Chairman, I add my congratulations to the
nominee for the position of Associate Justice of the Supreme Court
to which he will be confirmed soon, T hope. :

I have approached this matter and will approach it on the basis
of the qualifications demonstrated in the discharge of official duties
which have from time to time been conferred upon this nominee. Cer-
tainly, from his standpoint as a practitioner before the Supreme Court,
in his capacity as Circuit Judge, and more recently as Solicitor (Gen-
eral, he has displayed a knowledge, ability, and competence as well as
temperament which qualifies -him for the position for which he has
been nominated.

In common with other members of the Judiciary Committee, I have
received many letters, some pro and some con. Often the proposition
has been expressed that the nominee is far too liberal for the writer
of the letter and is the basis for opposing his nomination. There has
been contention from time to time that we should preserve on the Su-
preme Court some balance between the so-called liberals and the so-
called conservatives.

I am not sure what those terms mean, since they are meaningless
until a decision attaches to a particular case. In the Supreme Court,
. that scope will be great, that range will be wide. However, the nomi-
‘ nating power lies with the President of the United States; and if it

is his desire to appoint someone he considers liberal, that is his prerog-
ative. If he wants to appoint someone he considers conservative. that
is also his prerogative. a

I do believe that we, as members of the Judiciary Committee, should
inquire into the integrity, the competence, and the record of a man and,
primarily on that basis, decide wheth< .- he is suitable for service on the
Supreme Court. I have gone over the file of the hearings that were
conducted when the nominee was considered for the circuit court, and
later for Solicitor General. I have also studied his biographical (’lata,;
and I have come to the conclusion that when the proper time arrives,
I shall cast a vote in favor of his confirmation to be an Associate Jus-
tice of the U.S. Supreme Court. |

Judge MarsuarL. Thank you, Senator.

Senator McCreLLaN. Mr. Chairman, I understood that the commit-
tee was going to recess at 12.

The CHAIRMAN. Yes.

Senator McCreLLAN. When did you propose to reconvene?

.
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The CHARMAN. At 10:30 tomorrow morning. —
Senator McCrerrAN. I wanted to say that I had some further ques- \
tions along the same lines with respect to other cases. But I cannot be ‘-\
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here toworrow. I am committed irrevocably—I assume that is a good
word—to be before the Appropriations Committee to interrogate wit-
nesses, and so I may forego the asking of these other questions, unless
I can glet back. I assume other members of the committee may explore

encrally in some measure in the same areas in which I was asking you
these questions, .

1 am not trying to extend the record or prolong the interrogation. So
if the record closes as it is now, I would assume that your answers to
the others would bo the same, that you do not want to answer on the
other cases along the same line. * :

Judge MarsuaLL. I think it would be much along the same line, Sen-
ator. Any I say it regretfully, but I think it is—— g

Senator McCrerLran. I regret it, too, very much.

Judge Marsrarr, But I think it is in keeping with the position that
other nominees to the Supreme Court have consistently taken,

Senator McCrLeLLAN. It may be in keeping with what I have done in
tho past, to my rogret. I have made mistakes in the past on both sides
of the issue, I can well see-that now. But as I pointed out tc you a
while ago, I cannot correct mine, When you make a mistake in your
judgment, you can correct it. But I cannot. I have to make this record

nul when I vote, and I must use my best judgment, acting from the-
most conscientious viewpoint as I try to serve my country. -
_That isall, Mr. Chairman. :

Senptor Kenneoy, Mr. Chairman; I am wondering if we could have-
included at some appropriate place in the record the briefs which
Mr. Mavshall has filed on criminal law, any speeches he has made on-
tho subject, any articles he may have written, so that both the members
of this committee and members of the Senate would have as complete:
a brckground and knowledge of his opinion as possible.

The CrAamRMAN, Do you want to supply those? - -

Senator Kexnepy, Yes, I will. :

(The material referred to was subsequently supplied by Senator
Hart for Senator Kennedy during the continuation of the hearing
on Friday, July 14, 1967.) :

Senator MoCrerraN. Mr. Chairman, I would ‘ask also that the dis-
senting opinion of Mr. Marshall in the United States v. Fay, 388 F. 2d
12, be placed in the record. . ‘ o ‘

The Cuoamman. It will be placed in the record. :

(The opinion referred to follows:) - - .- ‘ s

‘er’ﬁ':p. Staoe v.. FAY. . | . ;
C(OttedsmaBF2a12(1984)) 1 v nl

1 h{?nsnAu,, Cireult Judge (with whom Smirm, Circult ,qu.(lge, concul'ﬂ),» g
genting: T b i e
| X respectfully disgent. I cannot, and as I'read the opinion in' Mapp v. Ohlo, 367
7.8, 648, 81 8.0t. 1684, 6 L, Fd.2d 1081/ (1061), we may not restrict {ts appllcation
{ to 1llegal searches and seizures, or convictions based upon illegally seized evi-
| g%nce. toccurjrfinguut&er ltlmt geglt:;on. “r‘lgt 1s s{gnlélcnnlt tl;a‘t_tl:ga. ggpretme.(}ou{t
net specifically declare that the eftect of itg sion wns to eporate ouly in
the future, ag it\mig%t hu‘ve“dono‘."%an 3.*“'%1‘ ¢n, 818 ,2d'48§? fﬁo' (4. Olr,
: llogg?t) We are not free to cireuinscribe the application of a declm-ét? ‘constitutional
a1 SR T L S NI Sy S R S B N T T S T A R R TR
.. 'The majority finds “the search and geigure was illegal and an:invaglon of An-
! gelet's constitutl?mnl rights.” There 18 rfoqquestlon of the jurisdictlon of the trial
court and this court to pass upon the merits of the petition, Why, then, should not
this conviction based upon evidence admittedly obtained by an invasion of peti-
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tioner’s constitutional rights, be subject to the usual form of post-conviction
relief? Rogers v. Richmond, 865 0.8, 684, 81 8.Ct, 735, 6 L.Ed.2d 760 (1961) ; Fay
v. Noia, 872 U.8. 801, 83 8.Ct. 822, 9 L.Bd.2d 837 (1968). I belleve it should, for
the reasons set out below. . : ‘

The scholarly majority opinfon cites and discusses everything from Blackstone
to Cardozo, from state court cases to a Learned Hand opinion to occasional ex-
pressions in other opinions of the Supreme Court in its philosophical quest for
the elusive “purpose” of the exclusionary rule set out in Mapp. By contrast, I
believe that the starting point of the inquiry must be the text 6f the Mapp opitfon.
And I believe that a careful examination of that text will show two things : first,
that the exclusionary rule, whatever ite supposed “purpose,” ‘is a fundamental
constitutional guarantee and persongl.right-of-an.gccused and second, that the
Supreme Court considered the jsetd of retroactivity and.did not shrink from it.
. The majority opinion in ) v.Ohioconcluded: . . ™ o

.“The ignoble shortcut £ conviction left open to the State.tehds to destroy the
entire system of consgifutional restraints on_which the libertiex. of the people
rest, Having once recognized that the right to~privacy embodied }h the Kourth
Amendment is enfgrceable against

e States, and that tho right th be secure
dgainst rude invagions of privacy-Dy shute oicers is, therefore, congdthationnl in
origin, we can ng longer per that right to\remain empty promise,
it 18 enforceabld in the sgn6é manner gnd to like efféct as other basic ri
cured by the IJue ProcesniClause, we
the whim of apy police officexr Wi, tnvflie na
to suspend itg enjoyment. Our declsioph/founded on'reasoy and tyuth, gives
ndividual 1 he Constitution/guarantces him, t
police officer no less than that to whidh hongst law ‘dnforcement, is entitled,

.to the courtq, that jud clalMategrity r;gcgmnry In}| the.frue agministrati
Justice,” 807 }J.8. at 600,81 8,0F: 694::(Bmphuatgadded.) -~ :
1 pFo ;t
o
e

The majority opinion ig premisefl\upon the

for the Mapp ddelsion’ was to deter {llegnl d weizures in the fufure.
This premise completely {gnores, ctual appig overruling Wpif v.
Colorhdo, 838\U.S. 28, 60\ 8.0t/ 1859, 88 L. 2((1049). The Mapp degision
ndtitutionnl ¥ight-of a defendant no§ to be copvicted
upon illegally shized evidence, All the arguritents congerning thé deterrent effect
‘inherent in casey following 'Weeks v~ United \States;\282 U8 388, 84
58 L.Ed. 652 (191%) were Qiscusyed by Mr. Juskice Ol anp; Aftey this dis
cussion he recogniged the constitutional right Ynvolv nd stated! :
Indeed, we are awaye of no restraint; #tmilar to that rejeeted tod
Ang the enforcement o a%y other basic constitutional right. The x
ho less important than any other right carefully and parti¢pifrly reserved to
the people, would stand in marked contrast'to all othet rights declared as “basic
to a free soclety.” Wolf v. Colotnda, supra, 848 U.8; 69 8.Ct, at'1861. This
Court has not hesitated to enforce as strictly-againgt’the States as it does against
the Federal Government tHe rights of free speech and of a froe press, the rights
to notice and to n fair, public trial, including, as it does, the right not to be con-
‘vieted hy use of a cobrced confession, howeéver logleally relevant it be, and with-
. -out regard to its reliability. Rogers v. Richmond, 308 /U.8..584, 81 8.Ct. 7135, 5
1..Ed.2d 760 (1901). And hothing could be more certain than that «when a coerced
confession is {nvolved, “the relevant rules of evidence” are overridden.without
regard to “the incldence of such conduct by the police,” sljght or frequent. Why'
should not the ganie rule apply to what is tantamount to.coerced testlmony by
way' of unconstitutional selzpnre of goods, papers, effects,' documents, ‘etc.? We
find’ that, as to the Federal Government, the Fourth and Fifth Ameéndigerts
and, as to the States, the freedom from unconscionable invasions. of privacy and
the freedem from'convictions hased upon coerced confessions do enjoy an “in-
timate relation” in their pérpetuation of"fprlyciges of.'hur?anl,ty' and etvil. 1t rtg'
Isecured] * * * only after years of strugglée,” Bram v. (Inited Btates, 108 )% .
582, 543544, 18 8.0t. 188, 187, 42 L.Fd. 508 .(1807). They express “supplementing
phases of the same co;lmtltutlvomtl mwpoge-—-eto‘mulntu}n_mvlolate large arens of
- personal privacy.” Feldman' v. 'United States, 822 U.B., 487. 480490, 64 §.Ct.
1082, 1088, 88 L.1d, 1408 (1044). The philosophy of each Amendment and of
each freedom is complementary ‘to, nlthough not dependent upon, that of the
other 1n its &phére 6f influence—the very least that together they assure in ‘efther
: splgrﬁ fisvtl:at :ggzmgré:sl (t;?; b«{q%qn’}gcéege on z.gamggsg;ﬁ(t‘longé ,evmegce. Of. ‘}Jti)‘chlp
v. California, U§: 160, , 78, 8.0t. 206, 96 L. Bd, 188 (1952). 307 U,8. at

066-‘-657,813,0& 1684, . | M," e 43;, I;f ( RIE TR B

DM s



20 NOMINATION OF THURGOOD MARSHALL

The simple fact is that, in the view of the Supreme Court, the right not ‘“‘to be
convicted on unconstitutional evidence,” is a fundamental ingredient of the due
process of law guaranteed state criminali defendants by the 14th Amendment
to the Constitution of the United States. However, the majority in this case, by
focusing almost exclusively on a supposed “purpose’” which it attributes to the
exclusionary rule has obscured this basic polnt,

Again looking to the text of the Mapp opinon, which the mnjority scarcely
mentions, we find footnote 9, at 367 U.S. 659, 81 8.0t. at 1608

“As Is always the case, however, state procedural requirements governing
assertlon and pursuance of direct and, collateral constitutional challenges to
criminal prosecutions must be respected. We note, moreover, that the cluss of
state convictions possibly affected by this decision is of relatively narrow com-
pass when compared with IBurns v, State of Ohlo, 330 U8, 252 [70 S.Ct, 1104, 3
L.Id.24 1200]; Grifiin v. People of State of Illinols, 351 U.8, 12 [76 St.Ct. 885,
100 L.Jid. 891] and Commonwealth of Penngylvania ex rel. Herman v, Claudy,
8860 U.S, 116 [70 S.0t. 228, 100 L.IEd. 1206]. In those cases the same contention
was urged and later proved unfounded. In any case, further delay in reaching the
present result could have no effect other tbun to compound the difiiculties.”

Two points are unmistakably clear about this footnote. IMrst, the likelihood
of retroactive application was clearly before the Court, Otherwise why cite such
cages ag Burng, Griflin and Herman, which could “affect” state convictions only
i£ they were glven rvetroactive effect? Second, to the extent that the footnote con-
ditions application of the new doctrine on state procedural grounds, it no longer
represents the lnw, Fay v, Nola, 872 U.8, 891, 83 8.Ct, 822, 0 I, IId.2d 837 (1H03).
Thus, the only real comfort for the majority comes from the use of the word
“possibly.” But this may refer to a number of matters, e.g., the state pro-
cedural grounds discussed above, or the possibility that few convictions werve In
fact obtained by use of unconstitutionally seized evidence, which would tend to
lmit the Mapp holding’s effect on existing convictions without impalring 1ts
retronctivity under other conditions. T belleve that footnote 9, taken in context,
reflects an intention that the rule of the case be applied to past as well as future
convictions.

Next to the Mapp opinion itself, the most authoritative source of guldance is
what the Court has done in similar situations. Without exception, retroanctive
application has been given to the principles of constitutionnl lnw developed over
the years, Only a few months ago, as we pointed out in U.S, ex rel. Durocher v.
LaVallee, 330 F.2d 803 (1064), the Supreme Court reversed a 1959 Ohlo conviction,
based on a guilty plea entered without counsel, on the basis of Gideon v. Wain-
wright, 872 U.8, 3385, 88 $.0t. 702, 9 L.Bd.2d 799 (1903), Doughty v. Maxwell,
376 V.8, 202 (1964). See also House v, Mayo, 824 U.8. 42, 65 8,Ct. 17, 80 L.Bd.
780 (1945). Agaln, in Bskridge v. Washington State Board of Parole, 357 U.S,
214, 78 8.Ct, 1061, 2 1.1d.2d 1260 (1058) the Court applled Griflin v, Illinols,
351 U.8, 12, 76 8.Ct. 588, 100 1.13d. 801 (1956) involving the right of an indigent
to a transcript for the purpose of taking an appeal without payment of fees,
to a 1985 convletion.! See nlso Burns v, Ohio, 860 U.8. 262, 79 8.Ct, 1164, 8 I..1ld.2d
1200 (1059) ; Douglas v, Green, 368 U.S. 102, 80 S.Ct. 1048, 4 L.Hd.2d 1142
(1960) ; Smith v. Bennett, 363 U.8. 708, 81 S.Ct. 805, 6 L.Bd.2d 80 (1961);
Lane v. Brown, 872 U.8, 477, 483, 83 8.Ct. 708, 0 LLEd.2d 982 (1903).*

17t is true that {n Norvell v, Tilinols, 378 U.H, 420, 83 8.Ct. 1360, 10 1.11,24 450 (]003).
the Court afirmed a decision of the THinoin Rupreme Court that dented an indigent prirqner
a transeript of his 1041 trial, whero the court reporter had dled in the fnterim and it was
impossihle to tranroribe his notes or reconstruct the evidence from the testimony of wit-
negies, The prironer had a lawyer at his trinl, who dld not pursiue an appedl, and was
apparvently not requested to do so at that time. The Court's decisien was baged on the
narroweat posgible ground, raying that “where trangeripts aye no longer available, Ilinofis
may rest on the presumption that he who bhad a lawyer at the trinl had ono who could
sro eet hig vighta on appenl,” Mr, Justice Goldborg, for himeelf nnd Mr. Justico Stewart,

{s#ented, They belloved that the I1linolr atate conrt crred In holding that Grifin operated
“prorpectively and not retrorctively, in the songe that 1t invalidated only ‘existing financial
barviers’ to n}bponl." Thue, that court did not reach tho question whether Grifiin had been
deprived of Win constitutional righte in 1041, The dissenters urged that, although the major-
ity opinion did not go off on this analysis, the care should nevertheless be remanded for
reconsiderntion in the lght of tho correct interpretation of Griffin, which was that it was
fully retroactive, “Grifin was a constitutlonnl deejslon vindieatlng basle Fourteenth
~Amendment rights and Is ho more to be restricted in “‘”¥° or npplication in time than
othor constitutional jndﬁmmta." 878 U.8., at 428, 83 R.Ct. at 1300,

The Supromae Court has applied the exclusionary rule to three enres which involved the
legality of searchers condacted heforo the dnte of the deciglon In Mapp. Stoner v, Caltfornia,
876 U.8, 483, 84 R.Ct. 880, 11 L.Rd.2d4 ]84 Vncm: Fahy v, Connéctlcut, 878 U.8, 80,
ga ?é%t‘(%%h}i 11124 171 (1963) ; Ker v, California, 374 U.8. 28, 88 8.Ct. 10623, 10 L.134.

. f
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The Supreme Court has also given retroactive application to the increasingly
stringent tests employed by it in evaluating the voluntariness of confessions.
In Reck v. Pate, 867 U.S. 438, 81 S.Ct. 15641, 6 I.Ed. 2d 948 (1961), the court
ordered the release of R. -k, a prisoner convicted in 1987, when it found that
the circumstances of obtaining a confession were inherently coercive in the
light of such cases as Blackburn v. Alabama, 361 U.8. 199, 80 8. Ct, 274, 4 L, Ed.
2d 242 (1080) ; Payne v. Arkansas, 866 U.8. §60, 78 8, Ot. 844, 2 L. Ed. 24 976
(1958) ; Fikes v. Alahama, 852 U.8. 101, 77 8. Ct. 281, 1 L, Ed. 2d 246 (1057) .
and Turner v, Pennsylvania, 838 U.8. 62, 69 8. Ct. 18352, 98 L. Jid. 1810 (10490),
all of which were decided many years after Reck’s trial, Indeed, the District
Court which held a hearing on Reck’s petition recognized that, under the
present-day standards expounded in the above and other cases, the confession
would have to be excluded, but declined to apply those cases retroactively. See
United States ex rel. Reck v. Ragen, 172 F. Supp. 784, 747 (N.D. 11l 1959). The
Supreme Court's opinfon did not even allude to the problem of retroactivity.

The confession cases are a particularly persnasive analogy, not only because
of thelir discussion in the Mapp opinion, but also because in them, as in the coses
arising uder the Mapp decision, there i often no doubt whatever of the de-
Tendant’s guilt, The traditional basis for excluding confessions obtiined under
duress may have been their unreliability. But if any principle Is clear in this
area, it is that the presence of corroborative independent. evidence of guilt should
have no bearing on the federal court’s consideration of the igsue of coercion in n
habeas corpus proceeding. See Haynes v. Washington, 873 U.S8, 503, 83 S8, Ct. 1330,
10 L. Bd. 24 618 (198063) ; Rogers v, Richmond, supra.

Tho only distinction between the confession cases and the one bhefore us is
that the formmner did not involve overruling prior precedents. But this is a distine-
tion which makes no difference, Surely the state cannot here clalm any “good
faith rellance” on the Wolf doctrine. It was on notice, at Angelet's trial, that
tho narcotics introduced into evidence had been selzed in violation of the de-
fendant's constitutional rights under the Fourteenth Amendment. It wus on
notice that the Supreme Court did not condone this procedure, and looked to
the states to provide adequate corrective process. It was on notice that no such
proecesy had been provided,

But even {f we assume that some importance should be accorded the fact that
Mapp was an overruling declsfon, we must still weigh the interest of the atato
in relying on the Wolf decision at this timo against the interest of the petitioner
in not being conflned under a judgment serured through tho tuse of unconstitu-
tional evidence. We now know that Angelet’s trial was tainted by error of con-
stitutional dimensions, although this was not known at the time. He is still
suffering the consequences of that error—deprivation of his liberty. The writ of
habeas corpus is availuble as a means of rectifying that deprivation. As Judge
Hastie well stated, in the recent case of United States ex rel. Craig v. Myers, 320
F, 24 866, 850 (8 Cir. 1064) :

“In actuality, all criminal convictions, all appellate jJudgments reversing con-
vicetions and, most notably, all Jjudgments sustaining collateral attacks on convic-
tions impose legal congequences upon the basis of the court's present legal evalu-
ation of past conduct. It {8 frrelevant that the judge's views of what constitutes:
a donial of due process may have changed since the occurrence of the events in
sult, or that he or rome other judge might have rendered a different deciston had
the same matter reached his court years carlier. The petitioner is entitled to the
most compeatent and informed decision the judge can now make whether there
was fundamental unfairness in his past conviction. Our system is not so un-
enlightened as to require that in attaching present consequences to:1981 occur-
rences, a Judge must ignore all of the insight that men learned in the law and
observant of human behavior have acquired concerning the essentials of tolerable
criminal procedure during the past 80 years.”

I do not believe 1t is possible to draw lines between the several constitutional
rights guaranteed by the 14th Amendment as interpreted by the Supreme Court of
the United States. How can the right not to be convicted on unconstitutionally
geized evidence not be deemed “fundamental,” when the Court was willing to
overrule a prior decision to establish it? The majority provides no satisfactory
answer, ‘

Moreover, I belleve that the thrust of the Oralg case, which, to put the matter
quite baldly, requires a federal Judge acting on a petition for habeas corpus to
Judge the constitutional valldity of a state prisoner’s conflnement by assuming
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that the trial was held on the very day that lie is considering the petition, is a
necessary implication of Fay v. :Noia, 872 U.S. 301, 88 8.Ct. 822, 9 L.10d4.2d4 837
(196838). I' might note first that this decision will doubtless result in the release
of far more state prikoners than those entltled to relief under Mapp. The “ade-
quate state ground” doctrine was unquestionably the largest single limitation on
federal habeas corpus relief, and it no longer exists, It was destroyed because
of the Court’s belief that a torum must be provided for the vindication of consti-
tutional claims,

“The breadth of the federa. courts’ power of independent adjudication on
habens corpus stems from the very nature of the writ, and conforms with the
classic Bnglish practice. ® * * It 18 of the historical essence of habeas corpus
that it lies to test proceedings so fundamentally lawless that imprisonment pur-
sunant to them isg not merely erroneous but void, Hence, the familar principle
that res judieata 16 inapplicable in habeas proceedings * * * ig really but an
instance of the larger principle that vold judgments may be collatomlly im-
peached, * * * 8o alwo, the traditional characterization of the writ of habeas
corpus a8 an original * * * remedy for the enforcement of the right to personal
liberty, rather than as a stage of the state criminal proceedings or as an appeal
therefrom, emphasizes thie independence of the federal habeas proceedings from
what has gone before. This {8 not to say that a astate criminal judgment resting on
@ constitutional error 18 void for all purposes. But conventional notions of finality
in eriminal ltigation cannot be permitted to defeat the manifest federal policy
that federal constitutional rights of personal llberty shall not be denied without
the fullest opportunity for plenary federal judiclial review.” Fay v, Nola, 872 U.B,
at 422428, 88 8.0t, at 840,

T'o be sure, Fay v, Noia did not divectly involve the question of retroactive
appieation of substantive principles of constitutional law, a8 distinguished from
the procedural moechanisms whereby they may be asserted.® But if the federal writ
of habens corpus is to 1ssue to redress a constitutional deprivation and terminate
a detontlon despite the fact that state procedures could have been employed, then
I ecan see no reason for declining to issue the writ whoere, during the course of a
detention, It becomer clear that fundamental error was committed at the trial,
The Court in Noia focussed almost exclusively on the fact of deprivation of
Hberi:. nnd Inslsted that the federal courts be at all times prepared to restore
Hberty 1f tne circumstinces warranted,

A finnl pructical difficulty with the majority approach to this case is that
it presents the courts with the necessity of fixing an arbitrary date when the
Mapp rule must begin to take effect.If the “deterrence’ rationale is followed in
all its implications, the Mapp should apply only to convlctions involving evi-
«dence selzed after the date of Its declsion, As the majority recognizes, Ker v.
Oalifornia, 874 U.8, 28, 83 8.Ct. 1623, 10 L.Ii1.2d4 726 (1063); Fahy v. Oon-
necticut, 876 U.S., 85, 84 8.Ct. 229, 11 L. Ad.2d 171 (1963) and Stoner v. Call-
fornia, 876 U.S, 483, 84 8.0t, 880, 11 I.1id.24 856 (1064), preclude this result,
If a state court should nevertheless adinit such evidence in a post-Mapp trial,
no one could possibly contend that federal habeas corpus would not lie. The
same three cases also indicato that, even as to pre-Mapp convictions, Mapp must
be applied by state appellate courts which review such convictlons after the
decision, a result that does not in any way further “deterrence.” ''o thig extont,
the purity of the majority’s “ideal” view of Mapp has necessarily been
compromised.

Next comes the guestion, already before this court, of an afirmance before
Mapp but.a petition for rohearing of the appeal afterward., If the petition is
timely filed and denled, ean there be much doubt that the Mapp lssue is open‘on
habean corpus? Then, too, suppose that a defendant had lost his appeal in an in-

$ It i« notoworthy, however, that in footnote 845 of the Nolu 0 lnlon Mr. J natlce Brennan
cast Qoubt on tho recedontln\ rormneo of Bunal v, Lar n. 3 E 8. Ct, 185 8.
01 L. Kd. 1982 47), walch he d that a p uonar who « d no u m»ul hln convlcﬁlon
violntion of the elecuve Training and Service Act, might not obtain habeas corpus 'l‘ho
trial court there hnd hold. that no challenge to vn'lmlty of the detendant's classification
might be&odged ? glu\ & position later rejectedl by the Bupreme Court, Mr, Jusglco Bren-
nan note thut ho unul (:{»ln un “ox‘)renul excly( m errors g0 5ravo that thoy ‘cross the
jurisdictionnl line’ that the clalined error wns not oven of constftu-
tlomnl dimension,” ne thon cmsn rutorred to Ymvlmm pages in the opinfon which noted the

bear rellef has often heen denied ‘‘upol egation moroly of erroi of law and not of a
su stnnunl conntitutfonnl don al' dht a\t “guch ( fede ons are not however nuthorities
againut applientions which lnvokd the historie office o tho Grent ert to redrean detentions
in violation of fundamental law." -
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termediate state court and sought discretionary review In the highest court
after Mapp came down. If this is refused, i{s the prisoner entitled to federal
habeas corpus relief? If yes, should it really matter whether the order came on
the Friday before Mapp was handed down, or the Tuesday afterward? Still
other variations on the theme are possible, but I do not think it necessary to
set them out. The point is simply that, under the majority approach, assertion

of fundamental righty will depend on strained distinctions and accidents of tim- '

ing which, Y submit, have no place in the orderly adiminstration of law.

Alternatively, the majority seems to suggest that convictions baged on evidence
fllegally selzed on or after the selzure date in Mapp, May 18, 1057, would be
subject to habeas corpus rellef but convictions on evidence fllegally seized prior
to that date would be immune, “* * * We think this purpose is sufficiently, if
not completely served by refusing to apply the rule to selzures long prior to the
declision in Mapp v. Ohlo or occurrences involved in that case * * *” To make the
constitutional rights of prisoners throughout the nation depend on when three
Cleveland police officers happened to conduct a routine investigation, rather
than on what the Supreme Court has sald and done, is, to me at least, the height
of unreason,

It may be objected that these problems do not arise in this particular case,
But they are present in several appeals now pending In this very court, and are
undoubtedly fnvolved in many habeas corpus petitions now in the district courts
of this and othor elrenits, 1 submit that the effect of the majority decislon will
be only to confuse the issues further, 1 belleve we should say here, as we did in
Durocher, supra, “against such caulstry, we haston to add our simple point:
Constitutional rights should not depend on arcane logle or trivial eveni . 380
.24 308, 810 n. 4.

The majority here puts itx greatest stress on the alleged Interest of the State
of New York In Insisting on Angelet serving his sentence and feavs of othey
convieted eriminals being released. Constitutional rights are personal and may
not. be so conditloned or balanced away, Now York's interest in enforcing its
eriminal laws is limited by the Constitution of the United States. At least
since Wolf v. Colorado, supra, New York has been on notice that evidence
-of the type used to convict Anglet was lllegally selzed in violution of his
conatitutional rights, This evidence was knowingly introduced by the State,
The judgment baged upon this fllegally seized evidence was pronounced by
the State, The State has refused to correct this, After Mapp there is clearly
no constitutionally recognized interest of the State of New York to continue
this illegal detention of Angelet. Why i8 the conviction of Angelet any more
fmmune from attack than the conviction of Miss Mapp? Perhaps the answer
is suggested by the majority's argument In favor of stare dcoisfs and res
judicata. However, to hold that habeas corpus Is avallable to challenge a con-
viction based on 1llegally seized evidence in violatlon of constitutional rights
would actually be an application of stare deetsis, for the reasons ret out above,
“Moreover, our holding that the exclusionary rule is an essential part of both
the Fourth and IFourteenth Amendments {3 not only the loglenl dictate of prlot
cares, but it also makes very good sense.” Mapp v. Ohlo, 307 U.8. at 657, 81
8.Ct. at 1008,

1 would reverse the judgment below and direct the writ to issue, subject to
the {lg;htdot the State to order an immediate retrial of the prisoner if it be
#0 advised,

The Cuamman, The Committee will recess until tomorrow morn-
ing at. 10:30.

(Whereupon, at 12 o'clock noon, July 13, 1067, the committee re-
cessed, to resume at 10:30 the following morning.)

W
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FRIDAY, JULY 14, 1067

U.S. SuNaTy,
CoMMITTER ON THR JUDICIARY,
Washington, D.C,

The committee met, lpm'mmnt to call, at 10:485 a.m,, in Room 2228,

vai %ﬁhmo Office Building, Senntor James O, Fastland (chairman)
residing, '

P Presmﬁ;: Senators Eastland ' (presiding), Ervin, Hart, Bayh, Dirk-

son, Hruska, Fong, and Thurmond. ‘

Also present: John H, Holloman, chiof clerk,

"The Cirairman, Come to order,

Senator Frvin. I would like to stato by way of preface that the
American people had the most magnificent drenm in historf. That
droam wns that they could enshrine thp fundumental principles of
Govornment in a written Constitution and safely entrust the inter-
protation of that Constitution according to its true intent to the Su-
preme Court, For that reason, I think that every Senator who has an
oflicial duty to perform in connection with the nomination of a Su-
preme Court Justics has the right—indeed, that it is his duty, to deter-
mine to his own satisfaction whether or not the confirmation of a
particular nominee will make it more certain that the American people
will realize that dream, or whether or not the confirmation of that
particular nominee will tend to make that dream vanish.

This is going to be the basis on which I ask questions, Apart from
the Constitution, none of us has any security.

The Constitution provides in substance that the President hng the
power to appoint Supreme Court Justices by and with the advice and
consent of the Senate, I Lelieve that the duty which that provision of
the Constitution imposes upon a Senator requires him to ascertain as
far as he humanly can the Constitutional philosophy of any nominee
to the Supreme Court.

Do you agreo with that observation{

STATEMENT OF HON. THURGOOD MARSHALL—Resumed

Judge Mansnary, Yes, sir.

Senator nvin, Why do you think the American people established
the written Constitution$

Judge Mansuarr, Well, as best I can find from my reading, the Con-
stitution wasg adopted as a lasting document for the purpose of govern-
in% and having the overall say as to how our Government should run,
T think the long years of existence proves that they were vight.

26
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Senator Ervin, You are aware of the fact, are you not, that today
a great many péople are very much concerned about the decisions of
the Supreme Court ?

Judge MarsuarL. Yes, I have read considerable on it,

Senator Ervin. And I have a great concern.

I would like to read ore statement on this point, Before dloing so, I
wish to ask this tiuest«ion. Do you agree with me in the conviction that
every American has the right to think and spenk his honest thoughts
concerning all things nnder :the sun, including the decisions of Su-
preme Court majorities?

Judge MarsuarL. I think everybody has that basic right, but there
are sonie limitations, ncoording to your position.

The Cuamaran: What are ﬁmse limitations?

Judge Marsians, Welly T do not. think it would be proper, for
example, for certain officinls_in the Judiciary Department of the
severnl courts to be out discussing court decisions. T do not think the
law clerks have a right to discuss or criticize Court opinions, I might
be uble to think of others. . S

But that limitation would be voluntarily assumed by the person
if he took the position, o .

Senator Enrvin. I would like to have your comment on o statement
of .Chief Justice Harlan F. Stone. He suid that where the courts
deal, as ours do, with great public questions, the only profection against
unwisq :dlecisions and even judicial usurpation,’is careful scrutiny of
their action and fear]ess comment npon it.

Do you have uny Qou,n;lzent(ingt}‘mt?, o

~Judge Magsuars, Certainly, Tagree with that. ‘ .-

Senator Epvin. 1:inyite your aftentipn to these words of Justice
Robert H. Jacksoy, ;\"mni,l deem to have been a very fine member
of the Supreme Courf, .. ., - ‘
eb 11ustu:e*

Judge Mansnarn, A gregt i e, '
. Senator Ervin., These words were taken ot of lx13,g-pncum‘mg«opm-
ion in the case of Brown v.Allen. Hesnid this:

Rightly or wrongly, the belef is. widely ;held by the practicing profession
that .this Court no Iyhgar. revpects hmpersanal rules of law, byt is gulded in
these matters by nersoml‘hupr‘e{;g onc Awl;l,c]n. from time to time, may be shared
by a majority of the fusticds. WhateVér his heen h’tonded. this Court alsn has
‘generated an lmpresston in’ thnehli'of ithé' Judiclury ' that vegard fot procedents
and: anthorities I8 obsolete; that: wonds no langer mean svhat-they have always
~menant tp the profesdion ; that the law kpowa no fixed prineiples. ;.. . ..

He added this observation a little lnter in his opinfons ..« .,

’ v
A}

I know of no way by which we ean hi've'éqhial Jastlée undor tie lnw ‘eNeept
tnllﬂ\'@_ﬁ"me.}f“v'\ v TE R e e r e e

I ar'fiot askivipe voul Whetherd Voll ‘nagrés ‘with the:opinfoh’ which
Justice Jackson snid was widelv held by the ,prgt%ticingyprofession,
or, w‘}w‘t,h‘er you agree that the Count, Z ns generated such impresaion,
but T am asking whether’ you agree {m't .Tushg*,e..Tuc}té n \s{)ﬁtedi an
opinion widely eutertained amang the practicing har o meljicn'_witsl
resnect to the Court? . " e
. Judge Mansiayy, I. disagree, Senator ,ItImS it 18 widely the vieyw
;)f n large npmber of members, of, ¢ m‘i) ' T ’ eve i
rue.

wt T do not believe is

A
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Senator Ervin, Do you not agree that it is widely held among the
bench ¢ 4 , : o
Judge Marsirarr, No, sir. ,
My problem, Senator, is with the word “widely :
Senator Ervin. Are you not aware of the fact that in 1958, the chief
justices of the States met at Pasadena, Calif.,, and that 36 of them
joined in a resolution in which they implored the Supreme Court of
the United States to exercise one of the greatest.of all judicial virtues,
the virtue of judicial self-restraint, and- the text of such: a resolution
was accompanied by an analysis of many cases these chief justices
ngserted represented unwarranted encroachments by the Supreme
Court upon the powess reserved to the States by the Constitution of
the United Stutes? N : :
Judge Marsirarr, Well, Senator, up to this moment, T was not aware
of such a resolution. I understand now, but I did not know of it until
this moment. ‘ S Co
Senator Firvin, If 86 of the chief justices of the States constituting
this Union adopted a resolution fm({ make a statement to that effect,
would it not. indicate that there is a widespread opinion, at least
among the State judiciary that the Supreme Court of the United
States has failed in recent years to confine itself to its allotted con-
stitutional sphere, that of interpreting the Constitution rightly?
Judge MarsuarLL, Senator, I think the statement speaks for,itself.
Senator Ervrn, Mr. Chairman, I would like to have a copy of .the
resolution of the ‘36 State chief justices and ‘the statement which
accomptinied it printed at this point in the body of the'récord.
... 'The Cirararan, Without objection, it isso ordered.; . .. "~ -
v (The'document veferred to follows:) . -~ .

4 (US8. News & World Roport, Oct, 8, 1058] ~ - 1 /. -

‘ : o it O S NI M RN ot
Waar 80, Suari. Cuike JusTioEs Sawp Anopr THE SypsEME. CoyrT—IoR THE
'Is‘\me'r 'ijmn, Here Is Fury 'l‘n;x(:’r or HIsTORIO 'I}p&q'gx%“‘“ 1" v

I
' The ¢hfef Justices of 86 States reeciitly aldopted a'teport ecriticpl of'
-, the Bupreme Court of the United States, declaring that the Court “has
» »'ten‘ile&ll ‘go' adopt the role :61" policy 'Mmaker \vithm’!tj'prh‘ﬁék",judlclnl‘ /
“b pegtraint” - A et
.. This report, approved by the chief justices of three' fourths' of ‘the +
nhatfon’s Btates, found that the present Supreme Con t',h"gﬂ Abjised ‘the
power glven to it hy the Congtitution. The quig‘t‘tq plct,uré; xds’iﬁyn‘ﬂmg’i .
flelds of Govérniént reserved by the ‘Constitiitioh'td'thHe Stages, " o
Full text of t.l;i? historic, documvnt has 'y dt tvlously” beeh' given
Hide d,lbtt‘.lbwmi,‘ It 13 printed bel.ow,'tqtbth.i‘,w.g}é‘ ctlfe‘,formfi!‘i?' lus,
" tion of approval by the Conférence of Stntﬁ'(}h_léflq lees. | "11‘_'“" Ty
..+ The ..Oonference -of .Ohief Justiocs;, meoting in Pasadena, Qalifron Aup, 23,
1968, adopted a resolution submitted by its Committee.on Fedoral-Share Relation-
ehips as 4iffected by Judioial. Dooisions. Vote on.the:resolutfon. avua 86 to 8, 1with
2 mombers abstaining and 4 not present. Tewt.of the resolutfom: 'y ;oo o
1, That +this Conference approves the Report:of the Committee on Fedetal-
-8tate Relationsiips.as Affacted by Jndipial Decisions submitted at this meeting.
» 2, That, in the fleld. of federl-State relationships, the division. of powers be-
tween those granted to the National Government and those reserved to the State
Governments should be tested solely by the provisions-of the Constitution of the
United States and the Amendments thereto, ) e
- 3 /That this Conference believes that our kystem bf . federaliem, under which
.control of matters primarily of national concern is.committed to our National
‘Government and control of matters primanily of lo0al conecern is reserved to.the
several States, s sound and should be more diligently preserved.

4
.
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4, That this Conference, while recognizing that the application of constitu-
tional rules to changed conditions must be sufficiently flexible as to make such
rules adaptable to altered conditions, believes that a fundamental purpose of
having a written Constitution is to promote the certainty and stability of the
provisions of law set forth in such a Constitution,

. B. That this Conference hereby respectfully urges that the Supreme Court of
the United States, in exercising.the great powers confided to it for the determina-
tion of questions as to the allocation and extent of national and State powers,
respectively, and as to the validity under the Federal Constitution of the exercise
of powers reserved to the States, exercise one of the greatest of all judiclal
powers—the power of judicial self-restraint—by recognizing and giving effect to
the difference between that which, on the one hand, the: Constitution may pre-
scribe or permit, and that which, on the other, a majority of the Supreme Court,
as from time to time constltuted may deem desirable or undesirable, to the end
that our system of federalism may continue to function with and through the
preservation of local self-government.

6. That this Conference firimly belleves that the subject with which the Com-
mittee on Federal-State Relationships as Affected by Judiclal Declsions has been
concerned is one of continuing importance, and that there should be a committee
appointed to deal with the subject in the ensuing year,

Following 18 full teot of the OCommittec’s report as approved dy the State
ohief justiccs:

FOREWORD

Your Committee on Federal-State Relationships as Affected by Judielal Deci-
slons was appointed pursuant to action taken at the 1037 meeting of the Con-
ference, at which, you will recall, there was some discussion of recent decisions of
the Supreme Court of the United States and a resolution expressing concern with
regard thereto was adopted by the Oonference. This Committee held a meeting in
Washington in December, 1957, at which plans for conducting our work were
.developed. This meeting was attended by Sidney 8pector of the Council of State
g:vexgugen{m and by Professor Philip B. Kurland of the University of Chicago

w Schoo

The Committee belleved that it would be desirable to survey this field from the
point of view of general trends rather than by attempting to submit detalled
analyses of many cases, It was reallzed, however, that an expert survey of recent
Supreme Court decisions within the area under consideration would be highly
desirable In order that we might have the benefit in drafting this report of
scholarly research and of competent analysis and appraisal, as well as of objec-
tivity of approach.

nks to Professor Kurland and to four of his colleagues of the faculty of the
University of Chicago Law School, several monographs dealing with subjects
within the Committee’s fleld of nction have been prepared and have been fur-
nished to all members of the Commlittee and of the Conference, These monographs
and their authors are as follows:

1. “The Supreme Court, the Due Process Clause, and the In Personam Juris-
diction of State Courts,” by Professor Kurland ;

2, Limitations on State Power to Deal with Issues of Subversion and Loyalty,”
by Assistant Professor [ Roger O.] Cramton; -

8. “Congress, the States and Commerce,” by Professor Allison Dunham;

4. “The Supreme Court, Federalism, and State Systems of Oriminal Justlce,"
by Professor Francis A, Allen ; and ,

8. “The Supreme Court, the Congress and State Jurisdiction Over Labor Rela-
tions,” by Professor Bernard D. Meltzer,

These gentlemen have devoted much time, study and thought to the preparntlon
of very scholarly, intresting and instructive monographs on the above subjects,
We wish to express our deep appreciation to each of them for his very thorough
research and analysis of these problems. With the pressure of the work of our
respective courts, the members of this Comnifttee could not have undertaken
this research work and we could scarcely have hoped, even with ample time, to
equal the thorough and excellent reports which they have written on their respec-
tive subjects.

It had originally beén hoped that all necessary research material would be
available to your Committee by the end of April and that the Committee could
study it and then meet for discussion, possibly late in May, and thereafter send
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at least a draft of the Committee’s report to the members of the Conference well
in advance of the 1958 meeting; but these hopes have not been realized.

The magnitude of the studies and the thoroughness with which they have been
made rendered it impossible to complete them until about two months after the
original target date and it has been impracticable to hold another meeting of this
Comimittee until the time of the Conference,

Even after this unavoldable delay had developed, there was a plan to have these
papers presented at a seminar to be held at the University of Chicago late in June,
Unfortunately, this plan could not be carried through, either,

We hope, however, that these papers may be published in the near future with
such changes and additions as the several authors may wish to make in them,
Some will undoubtedly be desired in order to include decisions of the Supreme
Court in some cases which are referred to in these monographs, but in which
decisions were rendered after the monographs had heen prepared. Ilach of the
monographs as transmitted to us 1s stated to be in preliminary form and subject
to change and as not being for publication,

Much as we are indebted to Professor Kurland and his colleagues for thelr
invaluable research atd, your Committee must accept sole responsibility for the
views herein stated, Unt’ortunntely. it is impracticable to include all or even a
substantial part of thelr analyses in this report.

BAOKGROUND AND PERBPECTIVE

We think it desirable at the outset of this report to set out some points which
may help to put the report in proper perspective, familiar or seif-evident as these
points may be,

First, though decisions of the Supreme Court of the United States have a
major impact upon federal-S8tate relationships and have had such an impact since
the days of Chief Justice Marshall, they are only a part of the whole structure
of these relationships, These relations are, of course, founded upon the Con-
stitution of the United States itself. They are materially affected not only by
Judicial decisions but in very large measure by acts of Congress adopted under
the powers conferred by the Constitution, They are also affected, or may be
uffected, by the exercise of the treaty power,

of good practical importance as affecting federal-State relntlonships are the
rulings and actions of federal administrative bodies. These include the inde-
pendent-agency regulatory bodies, such as the Interstate Commerce Cominission,
the Federal Power Commission, the Securities and Fxchange Commission, the
Civil Aeronautics Board, the Federal Communications Commiasion and the Na-
tional Labor Relations Board.

Many important administrative powers are exerclsed by the several depart-
ments of the executive branch, notably the Treasury Department and the De-
partment of the Interior. The scope and importance of the administration of the
federal tax laws are, of course, familiar to many individuals and businesses be-
cause of thelr direct impact, and require no elaboration,

Second, when we turn to the specific fleld of the effect of judicial decisions on
federal-State relationships, we come at once to the question as to where power
should lle to give the ultimate interpretation to the Constitution and to the
laws made in pursuance thereof under the authority of the United States. By
necessity and by almost universal common consent, these ultimate powers are
regarded as being vested in the Supreme Court of the United States. Any other
allocation of such power would seem to.lead to chaos, See Judge Learned
Hand's most interesting Holmes Lectures on “The Bill of Rights'’ delivered at the
Harvard Law School this year and published by the Harvard University Press,

Third, there {8 obviously great interaction between federal legisiation and.
adminlstrative action on the one hand and decisions of the Supreme Court on
the other, because of the power of the Court to interpret and apply acts of Con-
gress and to determine the valldity of administrative action and the permissibla
scope thereof,

Fourth, whether fodorallsm shall continue to exist :m(l. if 80, in what form {s
primarily a political question:rather than a judieial question, On the other hand,
it can hardly be denled that judiclal. decisions, specifically decislons of thet
Supreme Court, can give tremendous impetus to changes in the allocation of
powers and responsibilities as between the federal and State governments. Like-
wise, it can hardly be serlously disputed that on many occaslons the decisions
of the Supreme Court have produced exactly that effect.

81-914—07~—-8
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Fifth, this Conference has no legal powers whatsoever, If any conclusions or
recommendations at which we may arrive are to have any effect, this can only
be through the power of persuasion,

Sixth, it is a part of our obligation to seck to uphold respeet for law., We do
not believe that this goes so far as to impose upon us an obligation of silence
when we find ourselves unable to agree with pronouncements of the Supreme
Court—even though we are bound by them—or when we see trends in decisions
of that Court which we think will lead to unfortunate results,

We hope that the expresslon of our views may have some value, They pertain
to matters which diveetly affeet the work of our State courts, In this report we
urge the desirability of self-restraint on the part of the Supreme Court in the
exercise of the vast powers committed to it. We endeavor not to be guilty our-
selves of a lack of due restraint in expressing our concern and, at times, our
critieisms in making the comments and observations which follow.

PROBLEMS OF FEDERALISM

Tho difference between matters primarily loeal and matters primarily natfonal
was the guiding principle upon which the framers of our natlonal Constitution
acted in outlining the division of powers between the national and State govern-
ments,

This gulding prineiple, central to the American federal system, was rec-
ognized when the originnl Constliution wag being drawn and was emphaslzed
by De Tocqueville [Alexis de Toequeville, anthor of “Democracy in Ameriea”].
Under his summary of the Federal Constitution he says ¢

“The first question which awalted the Amerlcans was 8o to divide the
soverelgnty that each of the different States which compose the union
should continue to govern itself in all that concerned its Internal pros-
perity, while the entire nation, represented by the Union, should contlnue
to form a compact body and to provide for all general exigencles, 'I'he prob-
lem was a complex and difficult one. It was as impossible to determine before-
hand, with any degree of accuracy, the share of authority that each of the
two ai'ovqfnmentn was to enjoy as to foresee all the incldents in the life of
a nation,

In the perlod when the Constitution was in the course of adoption, the “Fed-
erallst”—No. 45—discussed the division of sovereignty between the Unfon and
the States and sald :

“The powers delegated by the Constitution to the Federal Government are
few and defined. Those which are to remnin in the State governments are
numerous and indofinite. The former will be exercised principally on ex-
ternal objects, as war, peace, negotiation and forelgn commerce. The powers
reserved to the several States will extend to all the objects which, in the
o]rdiémrv ?ouree of affalrs, concern the internal order and prosperity of
the Btate.’

Those thoughts expressed in the “Federalist,” of course, are those of the gen-
eral period when both the original Constitution and the Tenth Amendment were
proposed and adopted, They long nntodnted the promsal of the Fourteenth
Amendment.

The fundamental need for ‘a system of distribution of powers between na-
tional and State governments was impressed sharply upon the frimers of our
Constitution not oily because of their knowledge of the governmental systems
of ancient Greece and Rome, They also were familiar with the government
of Fngland; they were even mére aware of the coloninl governments in the
original Stntes and the governments of those States after the Revolution,

Included in government on this side of the Atlantic was the institution known
as the New England town meeting, though it was not in use in all of the States.
A town meeting could not be extended successfully to any large unit of popu-
lation, which, for legislative action, miust rely upon representative government,

o

Y.O0AY, QOVERNMENT: ‘A VITAL FOROE'

But it is this spirit of self-government, of local self-government, which has
been a vital force in shaping our democmcy‘ from its very inception,

L}
'
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The views expressed by our late brother, Chief Justice Arthur I Vanderbilt
[of the New Jersey Supreme Court]l, on the division of powers between the
national and State governments—adelivered in hig addresses at the University
of Nebraska and published under the title ‘“The Doctrine of the Separation of
Powers and 1ts Present-Day Significance’”—are persuasive,

I1e traced the origins of the doctrine of the separation of powers to four
sources : Montesquicu and other political philosophers who preceded him; Eng-
lish constitutional experience; American colonlul experience; and the common
sense and politieal wisdom of the I'oundiug Fathers, He concluded his comments
on the experiences of the Amerlean coionists with the British Government with
this sentence;

“As colonists they had enough of a completely centralized government
with no distribution of powers and they were intent on seelng to it that
they should never suffer such grievances from a govermment of thelr own
construction,”

- His comments on the separation of powers and the system of checks and
hnlances and on the concern of the Founding IMathers with the proper distribu-
tion of governmental power between the nation and the several States indlentes
that he treated them as parts of the plan for preserving the nation on the one
side and individual freedom on the other—in other words, that the traditional
teipartite vertical division of powers between the leglslative, the executive
and the judicial branches of govermment was not an end In ltself, but was n
menns toward an end, and that the horizontal distribution or allocatton of
powers hetween national and State governments was also n menns towards the
same end and was a part of the separation of powers which was nccompiished
by the IFederal Constitution, It Is a form of the separation of powers with which
Montesquleu wag not concerned; but the horizontal division of powers, whether
thought of an a fo1 . of mmurmlon of powers or not, was very much In tlw minds
of the framers of the Constitution,

TWO MAJOR DEVELOPMENTS IN THE FEDERAL BYRTEM

The outstanding development In federal-State relations glnee the andoption of
the Natfonal Constitution has been the expansion of the power of the Natlonnl
Government and the consequent contraction of the powers of the State govern-
ments. To a large extent this is wholly unavoldable and, indeed, {8 n necessity,
primarily because of Improved transportation and ('Olnmlllll('uﬂ()ll of all klnds
and because of masd production,

‘On the other hand, our Constitution does enviston federallsm, The very uame
of our nation indlcaten that it 18 to be composed of States. The Supreme Court of
a bygone day said in Texas v. White, 7 Wall, 700, 721 (1868) : “The Constitution,
in all its provisions, looks to an Indestructible Union of huleﬂlruvtlhlo States.”

Second only to the increasing dominance of the Natlonal Government huas
been the development of the immense power of the Supreme Court in both State
and natlonal affairs. It 18 not merely the final arbiter of the law; it is the maker
of policy In many major soclal and economie flelds. It s not sul)joct to the re-
atraints to which a legislative body is subject. There are points at which It is
difficult to dellneate precisely the line which should circumseribe the judielnl
function and separate it from that of policy making,

" Thus, usually within narrow lmlits, a court may be called upon in the ordinary
course of its dutles to make what is actually a policy deelsion by choosing Iw-
tween two rules, elther of which might be deemed applicable to the situntion
presented in a pending case.

But, If and when a court in construing and applying a coustitutionnl provi-
sion or a statute becomes a policy maker,; it may leave construction behind and
exercise functions which are essentially lonlalntlvo in character, whether they
serve in practienl effect as n ommtltutlmml amendment or as an amendment of
a rtatute. It 18 here that we feel the greatest concern, and it is here that we
think the greatest restraint is cnlled for, There §8 nothing new in urging judicial
gelf-restraint, though there may he, and we think there {8, new need to urge it.

It would be useless to attempt to review all of the deelslons of 'the S8upreme
Court which have had a profound effect upon the courseé of our history, It hax
been sald that the Dred Scott decision made the Civil War {nevitable, Whether
this Is really true or not, we need not attempt to determine, Even if it 18 dis-
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counted a8 a rerlony overstatement, it remnins a dramatic reminder of the great
Influence which Supreme Court decisions have had and can have,

As to the great effect of declsions of that Court on the economie development
of the country, see Mr. Justice Douglas's Address on “Stare Decigis” [to stand
by decided matters], 49 Columbia Law Review 735,

SOUROES OF NATIONAL POWER

Most of the powers of the National Government were set forth in the original
Constitution: some have been added since, In the days of Chiet Justice Mavshall,
the supremacy clause of the Federal Constitution and a broad construction of
the powers granted to the National Government were fully developed and, us
a part of this development, the extent of natlonal control over interstate com-
meree became very tirmly established,

The trends established In those days have never ceased to operate and, in
comparatively recent years, have operated at thmes in a startling manner in the
extent to which interstate commerce has been hield to be involved, as for example
in the familiar caxe involving an elevator operator in a loft bullding.

From a practienl standpoint, the Increase in federal revenues resulting from
the Sixteenth Amendment-~the income tax amendment---has been of great im-
portance, Natlonal control over State action in many flelds has been vastly
expanded by the Fourteenth Amendment,

We shall refer to some subjeets and types of cases which bear upon federal-
Ntaté relationships,

THE GHNERAL WELFARE CLAUSE

One provision of the Federal Constitution which was included in it from the
beginning but which, in practical effect, lay dormant for more than a century,
is the general-welfave clauke, In United States v, Butler, 207 U.8, 1, the original
Agricultural Adjustment Act was held invalid. An argument was advanced in
that case that the general-welfare clnuse would sustain the fmposition of the tax
and that money deprived from the tax could be expended for any purposes which
would promote the general welfare,

The Court viewed this argument with favor as a general proposition, but
found it not supportable on the facts of that case, However, it was not long
bhefore that clause was relted upon and applied. See Steward Machine Co. v.
Daviy, 301 U8, 048, and Helvering v, Davig, 301 U8, ¢00. In those cases the
Socinl Security Act was upheld and the general-welfarve clauge was relied upon
bhoth to support the tax and to support the expenditures of the money raised by
the Socinl Security taxes,

GRANTH-IN-AID

Clogely related to this subject are the so-ealled grants-in-ald which go back
to the Morrtll Act of 1802 and the grants thereunder to the so-called land-grant
colleges, The extent of grants-in-ald today 18 very great, but questions relating
to the wisdom as distinguished from the legnl basid for such grants seem to Heo
whollg' in the politieal fleld and are hardly appropriate for discusston in this
report. )

Perhaps we should nlso observe that, s«tnce the deciston of Massachusetts v.
Mellon, 2062 U8, 447, there seems to be ho effective way in which, elther a State
or an individual can challenge the valldity of a federal grant-in-aid.

DOCTRINE OF PRE-EMPTION

Many, If not most, of the problems of federalism today arise either in con-
nection with the commerce elnuse and the vast extent to which its sweep has
been carried by the Supreme Court, or they arise under the Fourteenth Amend-
ment. Historlcally, cases involving the doctrine of pre-emption pertain mostly
to the commerce clause. : : ,

More recently the doctrine hng bheen applied In other flelds, notdably in the
caze of Commonwealth of Pohnaylvania v. Nelson, in which the Spiith Act and
other federal statutes dealing with Communism and loyalty probléms  were
held to have pre-ompted the fleld and to invalldite or suspend the Pennsylvania
antlsubversive statute which sought to Impose a penanlty for conapivitey to over-
throw the Government of the United States by force or violétick, In that par-
ticular case it happens that the declsion of the Supreme Court of Pennsylvania
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was affirmed. That fact, however, emphasizes rather than detracts from the
wide sweep now given to the doctrine of pre-emption,

In connection with commerce-clause cases, the doctrine of pre-emption, coupled
with only partial express regulation by Congress, has produced a state of con-
siderable confusion in the fleld of labor relations.

LABOR-RELATIONS OABES

One of the most serious problems in this fleld was pointed up or created—
depending upon how one looks at the matter—by the Supreme Court's decision
in Amalgamated Association v. Wisconsin Imployment Relations Board, 840
U.N, 883, which overturned a 8tate statute almed at preventing strikes and
lockouts in public utilities. This decision left the States powerless to protect
their own cltizens against emergencies created by the suspension of essential
services, even though, as the dissent pointed out, such emergencies were “eco-
nomieally and practically confined to a [single] State.”

In two cases decided on May 28, 1958, in which the majority opinlons were
written by Mr. Justice Frankfurter and Mr. Justice Burton, respectively, the
right of an employe to suo a union in a State court was upheld, In International
Asrsociation of Machinists v. Gonzales, a union member was held entitled to
maintain a suit against his union for damages for wrongful expulsion. In Iuter-
national Union, United Auto, ete., Workers v. Russell, an employe, who was not
a union member, was held entitled to maintain a suit for maliclous interference
with hls employment through picketing during a strike against his employer,
Pickets prevented Russell from entering the plant,

Regardless of what may be the ultimate solution of jurisdictional problems in
this field, it appears that, at the present time, there is unfortunately a kind
of no-man’s land in which serlous uncertainty exists, This uncertainty s in
part undoubtedly due to the fallure of Congress to make its wishes entirely
elear, Alro, somewhat varying views appear to have been adopted by the Supreme
Court from time to time, ,

In connection with this matter, in the case of Textile Union v, Lincoln Mills,
358 U, 8. 448, the majority opinlon contains langunge which we find somewhat
disturbing. That cage concerns the Interprotation of Section 301 of the Labor-
Management Relations Act of 1947, _ . i

Paragraph (na) of that section provides: “Sults for violation of contracts
between an employer and a labor organization representing employes in an in-
dustry affecting commerce as defined in this chapter, or between any such labor
organizations, may be brought in any distriet court of the United States hav-
ing jurisdiction of the parties, without respect to the amount in controversy or
without regard to the citizenship of the parties,” o : A ‘

Paragraph.(b) of the same section provides in substance that a labor organ-
1zatton may sue or be sued as an entity without the procedural difficulties which
formerly attended suits by or against unincorporuted ‘associations consisting of
large numbers of persons, Section 801 (a) was held to be more than juriadic-
tional and was held to authorize federal courts to fashion a body of federal
Inw for the enforcement. of these-: collective-barguining agreements and to in-
clude within that body of federal law specific performance of prowises to arbit-
rate grievances under collective-bargaining agreements, :

What a State court is to do if confronted with a case simllar to the Lincoln
Mills cage is by no means clear. It {8 evident that the substantive law to be
applied must be federal law, but the question remains: Where lg that federal
law to be found? It will probably take years for the development or the “fas%-
foning” of the body of federal law which the Supreme Court says the federal
courts are aunthorized to make. Can a State court act at all? If it can act and
Qoes act. what remedies rhould it apply? Should it use those afforded by State
law, or is it Hmited to those which would be avallable undeér federal law if the
sult were in a federal court? '

It 18 perfectly possible that these questions will not have to be answered, since
the Supreme Court may adopt the view that the field has been completely pre-
empted by the federal Inw and committed solely to the jurisdiction of the federal
courts, so that the State courts can have no part whatsoever in enforeing rights
recognized by Section 301 of the Labor-Management Relations Act. Such a re-
sult does not seem to be required by the language of Sectlon 801 nor yet does
the leglslative history o2 (nat section appear to warrant such a construetion.
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Professor Meltzer's monograph, has brought out many of the difficulties.in,
this whole fleld of substantive labor law with regard to the division of power
between State and federal governments, As he points out, much of this confusion
is @ue to the fact that Congress has not made clear what functions the States
may perforin and what they may not perform. There are situations in which the
particular activity involved is prohibited by federal law, others in which it is
protected by federal law, and others in which the federal law iy silent. At the
prexent time there seems to be one field in which State action is clearly permis-
sible. That is where actual violence is involved in a labor dispute.

. S
STATE LAW IN DIVERBITY CASES

Not all of the decisions of the Supreme Court in comparatively recent years
have limited or tended to limit the power of the States or the effect of Stato
laws. The celebrated case of Erle R.R. v. Tompkins, 304 U.S. 64, overruled Swift
v. Tyson and established substantive State law, decisional as well as statutory,
as controlling in diversity [of citizenship] cases in the federal courts. This marked
the end of the doctrine of ‘a federal common law in such cases.

IN-PERBONAM JURISDICTION OVER NONRESIDENTS

Also, in cases involving the in-personam[against the person] jurisdiction of
State courts over nonresidents, the Supreme Court has tended to relax rather
than tighten restrictions under the due-process clause upon State action in
this fleld. International Shoe Co. v. Wa.shington, 3268 U.8. 310, is probably the
most significant case in this development,

In sustaining the jurisdiction of a Washington court to render a judgment in
personam against a forelgn corporation which carries on some activities within
the State of Washington, Chief Justice Stone used the now-familiar phrase
that there “were sufficient coutracts or ties with the State of the forum to make
it rearonable and just, according to our traditional conception of fair play and
substantial justice, to enforce the obligntion which appelant has incurred there.”

Formalistic doctrines or dogmas have been replaced by a more flexible and
realistic approach, and this trend has been carried forward in subsequent cases
leading up to and including McGee v. International Iife Insurance Co., 855 1.4,
220, until halted by Hanson v. Denckla, 357 U.S, decided June 23, 1958,

TAXATION

In the field of taxation, the doctrine of intergovernmental immunity has heen
seriously curtailed partly by judicial decisions and partly by statute. This has
not been entirely a one-way street, In recent years, cases involving State taxation
have arisen in many flelds. Sometimes they have Involved questions of
burdens upon interstate commerce or the export-import clause, sometimes of
Jurisdiction to tax as a mattér of due process, and sometimes they have arisen on
the fringes of governmental Immunity, as where a State has sought to tax a
contractor doing business with the National Government. There have been some
shifts in holdings. On the whole, the Supreme Court seems perhaps to have taken
a more liberal view in recent years toward the validity of State taxation than
it formerly took. : i

. OTHER FOURTEENTH AMENDMENT CASKS

In many other fields, however, the Fourteenth Amendment has been invoked
to cut down State.action, This has been noticeably true in cases involving not only
the Fourteenth Amendment but also the First Amendment guarantee of freedom
of speech or the Fifth Amendment protection against self-incrimination, State
antisubversive acts have been practically eliminated by Pennsylvania v. Nelson,
in.which the decision was rested on the ground of pre-emption of the fleld by the
federal statutes,

TUE 8WEEZY CABE-—HSTATE LEGISLATIVE INVESTIGATION

One manifestatiop of this restrictive action under the Fourteenth Amendment
is toLe found in Sweczy v, New Hampshire, 3564 U.8. 284,

In that case, the State of New Hampshire had enncted a subversive-activity
statute which imposed varlous disabilities on subversive persons and subversive



NOMINATION OF THURGOOD MARSHALL 35

organizations, In 1063, the legislature adopted a resolution under which it con-
stituted the attorney general a -one-man legislative committee to investigate viola-
tions of that act and to recommend additional legislation,

Sweezy, described as a non-Communist Marxist, was summoned to testify at the
investigation conducted by the attorney general, pursuant to this authorization.
He testified freely about many matters but refused to answer two types of ques-
tlons: (1) inquiries concerning the detivities of the Progressive Party in'the State
during the 1048 campaign, and (2) inquiries concerning a lécture Sweezy had'de-
livered in 1954 to a class at the University of New Iampshire, .

Mo was adjudged .in contempt by u State court for failure to answer these
questions., The Bupreme Court reversed the conviction, but there is no majority
opinion, The opinion of the Chief Justice, in which he was joined by Justices .
Black, Douglas and Brennan, started out by reafirming the position -taken in
Watking v. United States, 354 U.N. 178, that legislative investigations can en-
crouch on First Amendment rights. It then attacked the New Hampshire Sub-
versive Activities Act and stated that the definitlon of subversive persons and
subversive organizations was so vague and limitless that they extended to “con-
duct which s only remotely related to actual subversion and which is done free
of any consclous intent to be a part of such activity.” ,

Then followed a lengthy discourse on the importaunce of academic freedom and
political expression. This was not, however, the ground upon which these four
Justices ultimately relied for their conclusion that the conviction should be re-
versed, The Chief Justice said in part:

“The respective roles of the legislature and the investigator thus revealed
are of considerable signiflicance to the issue before us, It is eminently clear
that the basic discretion of determining the divection of the legislative in-
quiry has been turned over to the investigative agency. The attorney general
has been glven such a sweeping and uncertain mandute that it is his disere-
tion which picks out the subjects that will be pursued, what witnesses will
be summoned and what questions will be nsked. In this circumstance, it
cannot be stated aunthoritatively that the legislature asked the attorney gen-
eral to gather the kind of facts comprised in the subjects upon which peti-
tioner was interrogated.” Ly

Four members of the Court, two in a concurring opinion and two'in a dissent-
ing opinion, took vigorous issue with the view that the conviction was invalid
hecnuse of the legislnture’'s failure to provide adequate standards to guide the
attorney general’s investigation, : )

Mr. Justice Frankfurter and Mr, Justice Harlan concurred in the reversal of
the conviction on the ground that there was no basis for a belief that Sweezy
or the Progressive I’arty threatened the safety of the State and, hence, that the
liberties of the individual should prevail, . . )

Mr. Justice Clark, with whom Mr, Justice Burton joined, arrived at the op-
posite conclusion and took the view that the State’s interest in self-preservation
Justified the intrusion into Sweezey’s personal affairs, ‘

In commenting on this case Professor Cramton says:

" “The most puzzling aspect of the Sweezey case is the reliance by the Chief
Justice on delegation-of-power conceptions. New Hampshire had determined
that it wanted the information which Sweezey refused to give; to say that
the State has not demonstrated that it wants the information seems so un-
real as to be incredible, The State had delegated power to the attorney gen-
eral to determine the scope of inquiry within the general subject of subver-
siva activities, ' . ' - ,

“Under these circumstances, the conclusion of the Chief Justice that the
vaguetiess of the resolution violates the due-process cliuse must be, despite
his. protestations, a holding that a State legislature cannot delegate such
a power. .

‘  PUBLIC-EMPLOYMENT OABES

There are many cases involving public employment and the questfon of dis-
qualification therefor by reason of Communist Party membership or other ques-
tions of loyalty. . ' L

Slochower v. Board of Higher Education, 350 U.8. 551, is a well.known eéxample
of cages of this type. Two more recent cases, Lerner v, Casey, and Beilan v.
Board of Public Education, both in 857 U.8. and ‘decided on June 80, 1948, have
upheld disqualifications for employment shere such issues were involved, but
they did so on the basis of lack of competence or fitness.
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Lerner was a subway conductor in New York and Beilan was a public-school
instructor. In each case the decision was by a 5-to-4 majority.

ADMISSION TO THE BAR

When we come to the recent cases on admission to the bar, we are in a field
of unsual sensitivity, We are well aware that any adverse comment which we
may make on those decislons lays us open to attack on the grounds that we
are complaining of the curtallment of our own powers and that we are merely
voleing the equivalent of the ancient protest of the defeated ltigant—in this
instance the wail of a judge who has been reversed. That is a prospect which
we accept in preference to maintaining silence on a matter which we think cannot
be ignored without omitting an important element on the subject with which
this report is concerned.

Konigsherg v. State Bar of California, 863 U.8, 252, seems to us to reach the
high-water mark so far established by the Supreme Court in overthrowing the
action of a State and in denying to a State the power to keep order in its own
house,

The majority opinion first hurdled the problem as to whether or not the fed-
eral question sought to be raised was properly presented to the State highest
court for decision and was declded by that court. Mr. Justice Frankfurter
dissented on the ground that the record left it doubtful whether this jurlsdie-
tional requirement for review by the Supreme Court had been met and favored
a remand of the case for certification by the State highest court of “whether or
not it did in fact pass on a claim properly before it under the due-process clause
of the Fourteenth Amendment,” Mr, Justice Harlan and Mr. Justice Clark shared
Mr, Justice Frankfurter's Jurisdictional views. They also dissented on the merits
in an opinion written by My, Justice Harlan, of which more later,

The majority opinlon next turned to the merits of Konigsberg's apptication for
admission to the bar. Applicable State statutes required one seeking admission
to show that he was a person of good moral character and that he did not advo-
cate the overthrow of the Natlonal or State Government by force or violence.
The committee of bar examiners, after holding several hearings on Konigsberg'’s
application, notifled him that his application was denled because he did not
show that he met the above qualifications.

The Supreme Court made its own review of the facts,

On the score of good moral character, the majority found that Konigsherg had
sufficiently established it, that certain editorials written by him attacking this
country’s participation in the Korean War, the actions of political leaders, the
influence of “big business” on American life, racial discrimination and the Su-
preme Court’s decision in Dennis v, United States, 341 U.8. 404, would not support
any rational inference of bad moral character, and that his refusal to answer
questions, “almost all” of which were described by the Court as having “con-
cerned his political affilintions, editorials and beliefs” (353 U.S. 269), would not
support such an inference either.

MEANING OF REFUSAL TO ANBVWER

On the matter of advocating the overthrow of the National or State Government
by foree or violence, the Court held—as it had in the companion case of Schware v.
Board of Bar Exa:niners of New Mexico, 858 U.8. 282, decided contemporane-
ously—that past miembership in the Communist Party was not enough to show
bad moral character, The muajority apparently nceepted as sufficlent Konigsberg’s
denial of any present advocacy of the overthrow of the Government of the United
States or of California, which was uncontradicted on the record. He had refused
to answer questions reluting to his past political afiliations and beliefs, which
the bar comniittee might have used to test the trutlifuluess of Lis present claims,
His refusal to answer was bused upon his views as to the effect of the First
and Fourteenth Amendments, The Court did not make any ultimate determination
of their correctness, but—at 8638 U.S, 270—snld that “prior decistons by this Court
indicated” that his objections to answering the questions—which we shall refer
to below—were not trivolous.

The majority asserted that Konigsberg “was not denied admission to the Cali-
fornia bar stimply Lecause he refused to answer questions.”

In n footnote appended to this statement it is said, 853 U.8, 259 :
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“Neither the committee as a whole nor any of its members even intimated that
Konigsberg would be barred just hecause he refused to answer relevant inquiries
or because he was obstrueting the committee, Some members informed him that
they did not necessarily accept hig position that they were not entitled to inquire
into his political associations and opinfons and saild that his failure to answer
would have some bearing on their determination whether he was qualifled. But
they never suggested that his fallure to answer their questions was, by itself, a
sufflcient independent ground for denial of his application.”

A “CONVINCING” DISSENT

Mr. Justice Harlan’s dissent took issue with these views—convincingly, we
think, He quoted lengthy extracts from the record of Konigsberg's hearings be-
fore the subcommittee and the committee of the State bar investigating hig
application, 363 1.8, 284-300. Konigsberg flutly refused to state whether or not
at the time of the hearing e wasg a member of the Communist Party and refused
to answer questions on whether he had ever been a Communist or bhelonged to
various organizations, including the Communist Party.

The bar committee conceded that he could not be required to answer a question
if the answer might tend to ineriminate him; but Konigsberg did not stand on
the IMifth Amendment and his answer which came nearest to raising that question,
as far as we can see, seems to have been based upon a fear of prosecution for
perjury for whatever answer ho might then give as to mmembership in the Commu-
nist Party. '

We think, on the basig of the extracts from the record contained in Mr, Justice
Harlan’s dissenting opinion, that the committee was concerned with its duty
under the statute “to certify as to this applicanty good moral character’—p.
205—and that the committee was concerned with the applicant’s “disinclination”
to respond to questions proposed by the Committee—p. 8§01—and that the com-
mittee, in passing on his good moral character, sought to test his veracity—p. 303.

The majority, however, having reached the conclusion nbove stated, that
Konigsberg had not been denled admission to the bar simply beeause he refused
to answer questions, then proceeded to demolish a straw man by saying that there
was nothing in the California statutes or decislons, or in the rules of the bar
committee which had been called to the Court's attention, suggesting that a fallure
to answer questions “is {pso facto a basis for excluding an applicant from the bar,
frrespective of how overwhelming is his showing of good character or loyalty or
how flimsy are the suspicions of the bar examiners.”

Whether Konigsherg's “overwhelming” showing of hls own good character
would have been shaken if he had answered the relevant questions which he re-
fused to answer, we cannot say. We have long been under the impression that
candor i3 required of members of the bar and, prior to Konigsherg, we should
not have thought that there was any doubt that a candidate for adinission to the
bar should answer (uestions as to matters relating to hin fitness for admisston,
and that his fatlure or refusal to answer such questions’ would warrant an in-
ference unfavorable to the applicant or a finding that he had failed to meet the
bkurden of proof of his moral fitness. ‘

Let us repeat that Konigsberg did not invoke protection agninst self-incrimina-
tion, He invoked a privilege which he claimed to exist against answering certain
questions, These might have served to test his veracity at the committee hearings
held to determine whether or not he was possessed of the good moral character
required for admission to the bar. ‘

The majority opinlon geems to ignore the dssue of veraclty sought to be raised
by the questions which Konigsherg refused to answer, It 18 nlso somewhat con-
fusing with regard to the burden of proof, At one point pp. 270-271—it says that
the committee was not warranted in drawing from Konigsberg's refusal to answer
questions any inference that he was of bad moral character; at another—p.
278—it says that there was no evidence in the record to justify a finding that he
had failed to establish his good moral character, o .

Also at page 278 of 838 U.8,, the majority sald ¢ “We recognize the importance
of leaving States free to select thelr own bars, but it is equally tmportant that
the State not exercise this power in an arbitrary or discriminatory manner nor in
such way as to impinge on the freedom of political expression or association, A
bar composed of lawyers of good characteris a worthy objective but it 18 unneces-
sary to sacrifice vital freedom in order to obtain that goal, It is also important to
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society and the bar dtself that lawyers be unintimidated—free to think, speak and
act as members of an independent bar.” _

The majority thus makes two stated concessions—each, of course, subject to
limitations—one, that it is important to leave the States free to select their own
bars and the other, that *“a bar composed of lawyers of good character is a
worthy objective.”

AVOIDING ‘‘A TEST OF VERACITY'

We think that Mr. Justice Harlan's dissent on the merits, in which Mr, Justice
Clark, joined, shows the fallacies of the majority position, On the facts which
we think were demonstrated by the excerpts from the record included in that
dissent, it seems to us that the net vesult of the cave is that a States unable to
protect itself against admitting to its bars an applicant who, by his own refusal
to answer certain questions as to what the muajority regarded as “political” asso-
ciations and activities, avolds a test of his veracity through cross-exnmination
on a matter which he has the burden of proving in order to establish his right
to admirsion to the bar.

The power left to the States to regulate admission to their bars under Konigs-
berg hardly seems adequate to achieve what the majority chose to deseribe as a
“worthy objertive”--n bar composed of lawyers of good charactev.”

We shall close our discussion of Konigsherg by quoting two passages from Mr.
Justice Harlan’s dissent, in which Mr, Justice Clark joined. In one, he states
that “this case involves an area of federal-State relations—the right of States to
establish and administer standards for admission to their bars—into which this
Conrt should he expecially reluctant and slow to enter.” In the other, his con-
ciuding comment—p, 312—says: “[Wlhat the Court has really done, I think, is
simply to impose on California its own notions of public policy and judgment.
Tor me, today’s decision represents an unaceeptable intrusion into a matter of
State concern.”

The Lerner and Bellan case, above referred to, seem to indicate some recession
from the intimations, though not from the decisions, in the Konigsbherg and
Slochower cases, In Beilan, the schoolteacher was told that his refusal to an-
swer questions might result in his dismissal, and his refusal to answer questions
pertaining to loyalty matters was held relevant to support a finding that he was
incompetent. “Incommnetent” seems to have been taken in the sense of unfit,

STATE ADMINISTRATION OF ORIMINAL LAW

When we turn to the impact of decisions of the Supreme Court upon the State
administration of criminal justice, we find- that we have entered a very broad
field. In many matters, such as the fair drawing of juries, the exclusion of forced
confessions as evidence, and the right to counsel at least in all serious casex, we
do not helieve that there is any real difference in doctrine between the views held
by the S8upreme Court of the United States and the views held by the higlwct
courts of the several States,

There is, however, a rather conqmernblo diﬂ‘eronce at times as to how these
general principles should. be. applied and as to. whether they have been duly
regarded or not. In such matters the Supreme Court not only feels free to review
the facts, but considers it to be its duty to make an independent review of the
facts, It sometimes seems that the rule. which governs most appellate courts
in the view of ﬂndlngs of fact by trial courts is glven lip qervioe, but is actually
given the least possible practical effect,

Appellate courts generally will give great. weight to the ﬁndlngﬂ of fact by
trial courts which had the opportunity to see and hear the.witnesses, and they
are reluctant to disturb such findings. The Supreme Court.at times seems to read
the records in criminal cases with a.somewhat different point of view. Perhaps
no more striking exumple of this can readily be found than m Mom'e Y. Mlphignn.
355 U.S. 165, |

In the Moore case, ﬂle dct’ondant hnd been charged. in 1037 wltll the erime
of first-degree murder, to which he plended gnilty. The murder followed n rape
and was marked by .extreme beutality. The: defendant was a Negro, youth, 17
vears of age at the time of the offense, and is described as being of llmited edu-
catlon—only the s jeventh gry ade—and as beiug of rather low mentality. .

He ('onfewed the crime to law-enforcement officers and. he expressed a desire
to pleud guilts mxd “get it over with.” Be ore suoh a ploa was permittod to be
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entered, he was interviewed by the trial judge in thé privacy of the judge's
(-humhem and he agnin admitted his guilt, said he did not want counsel and
expressed the desire to “get it over with,” to be sent to_whatever institution he
was to be confined in, and to be placed under obsery ation, Following this, the
plea of guilty was acvepted and there was a hearing to (‘lnlvrmlne the punish-
ment which should be imposed.

About 12 years later the defendant sought a new trial, principally on the
ground that he had been unfairly dealt with because he was not represented by
counsel, Hé had expressly disclaimed any desire for counsel.at the time of his
trial. Pursuant to the law of Michigan, he had a hearing on this npplication for
1 new trinl, In most respects his testimony was serlotisly at varinnce with the
testimony of other witnesses, He was corrohorated in one matter by 1 man who
had been a deputy sheriff at the time when the prizoner was arrested and was
being questioned.

The trial court, however, found in substance that the defendant knew what
he was doing w lwn he 1(\j(~('t(\d the appointment of counsel und pleaded guilty,
that he was then ealm and not intimated, and, after hearing him testify, that
he was completely unworthy of belief. It accordingly denied the application for
i new teial, This denial was affirmed by the Supreme Court of Michigan, lnrgely
upo.. (e hasis of the findings of fuct by the trial court.

"The Supreme Court of the United States reversed.

The latter Court felt that counsel might have been of assistance to the prisoner,
in view of his youth, lack of education and low mentality, by requiring the State
to prove its case against him—saying the evidence was largely clrcumstantial—
by raising a question as to his xanity, and by presenting factors which might
have lessened the severity of the penalty Imposed. It was the maximun permitted
under the Michigan lnw—=solitary couflnement for life at hard labor,

The case wax decided by the Supreme (fourt of the United States fn 10957,
The majority’ opinton does not seem to have given any consideration whatsoever
to the difficulties of proof which the State might encounter after the lapse of
many years or the risks to soclety which might result from the release of n
prisoner of this type, if the new prosecution should fail, They nre, however,
pointed out in the dissent.

Another recent case which seems to us sumrlslng. and the full scope of which
we cannot foresee, is Lambert v, Californta, 355 U.8,, dectded Dec. 16, 1957, In
that case a majority of the Court reversed a cmn'iotion under a Los Angeles oprdi-
nance which required a person convicted of a felony, or of & crime which would
be felony under the law of (‘ulifornia. to register upon’ tiking up residence in
T.o4 Angelek,

Dambert had been convieted of forgery and had sm‘ ved a long term in a Cali-
fornta priron for that offense, She was arrested on suspicion of another crime
and lt;(-r failure to register was then discovered and she was prosecuted, convicted
and fined.

The majority of the Supreme Court found that she hud no netice of the ordi-
natice, that it wis not likely to be known, that it was & measure merely for the
convenience of the police, thiit the defendant had no opportunity to comply with

it after learning of it and before boing prosecuted, that she did not act willfully
in faillng to register, that she was not “blameworthy” in failing to do so, and
that hep conviction involved a denjal of due process’of law.

“A DEVIATION FROM pnwcmrms" )

Thls decision was rouched only after argument and‘rearguinent. Mr. Justice
Frankfurter wrote a short disqemlng opinion in which Mr, Justice Harlan and
Mr. Justice WhittaKer joined. He referred to the great numbor of State and
federal statutes which imposed criminal penaities fop: nonfeasance and stated
that he felt confident that “the present decision will‘tinn 'out to be an isolated
(tllmi'“lltm?‘ from tho strong ’current of pre('edehtw—n dérellcf on the waters of
- the law, a

:We shall not comment in this report pon the broad m\'bbp wlll('h the Sujpreme
Court now gives to habeas-corpus proceedings, Matters of this xm't seem to fall
within the scope of the Coiiittee of this Conferénee’ oft -the’ Habelts Corpus
- Bill which har been advdacated for Home yéurs by this ('bnféwiw(- for edteétiment
~ by the Congress .of the United Statek; aud. has heen supported by the Judicial
Conference of the United States; the Ameriean Bar Association, the Assovintion
of Attorneys General and the Department of Justice.
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We cannot, however, completely avoid any reference at all to habeas-corpus
matters because what is probably the most far-reaching decision of recent years
on State criminal procedure which has been rendered by the Supreme Court is
itself very close to a habeas-corpus case, That is the case of Griffin v. Illinois,
351 U.8. 12, which arose under the Illinois Post Conviction Procedure Act.

The substance of the holding in that case may perhaps be briefly and accurately
stated in this way: If a transcript of the record, or its equivalent, is essential
to an effective appeal, and if a State permits an appeal by those able to pay for
the cost of the record ov its equivalent, then the State must furnish without
expense to an indigent defendant either a transeript of the record at his trial, or
an equivalent thereof, in order that the indigent defendant may have an equally
etfective right of appeal, Otherwise, the Inference seems clear, the indigent
defendant must be released upon habeas corpus or similar proceedings,

Probably no one would dispute the proposition that the poor man should not be
deprived of the opportunity for a meritorious appeal simply because of his pov-
erty. The practical problems which flow from the decision in Gritiin v, Illinois
are, however, al:nost unlimited and are now only in course of development and
possible solution, This was extensively discussed at the 1957 meeting of this
Conference of Chief Justices in New York.

We may say at this point that, in order to give full effect to the doctrine of
Griffin v, Illinois, we see no basis for distincetion berwsen the cost of the record
and other expsnses to which the defendant will necessarily be put in the prose-
cution of an appeal. These include filing fees, the cost of printing the brief and
of such part of the record as may be necessary, and counsel fees,

The Grifin case was very recently given retroactive effect by the Supreme
Court in a per curiam [by the court as a whole] opinion In Eskridge v. Wash-
ington State Board of Prison Terms and ’aroles, 78 8, Ct. 1061. In that case the
defendant, who was convicted in 1035, gave timely notice of an appeal. His
application then made for a copy of the transcript of the trial proceedings to be
farnished at public expense was denied by the trial judge.

A statute provided for so furnishing a transcript if “in his (the trial judge’s)
opinion, justice will thereby be promoted.” The trial judge found that justice
would not be promoted, in that the defendant had had a fair and impartial trial,
and that, in his opinion, no grave or prejudicial errors had occurred in the trial.

The defendant then sought a writ of mandate from the Supreme Court of the
State, ordering the trial judge to have the transcript furnished for the prose-
cution of his appeal. This was denied and his appeal was dismissed.

In 1936 he Instituted habens-corpus proceedings which, on June 16, 1958, re-
sulted in a reversal of the Washington court’s decision and a remand “for
further proceedings not inconsistent with this opinion.” It was conceded that the
“reporter’s transcript” from the trial was still available. In what form it exists
<oes not appear from the Supreme Court’s opinion, As in Griflin, it was held that
an adequate substitute for the transcript might be furnished in lleu of the
transeript itself.

Justices Harlan and Whittaker dissented briefly on the ground that “on this
record the Griffin case decided in 1956 should not be applied to this conviction
oceurring in 1935.” This accords with the view expressed by Mr, Justice Frank-
furter in his concurring opinion in Griffin that it should not be retroactive. He
did not participate in the Eskridge case.

Just where Griffin v, Illinols may lead us is rather hard to say. That it will
mean a vast increase in criminal appeals and a huge case load for appellate courts
seems almost to go avithout saying. There are two possible ways in which the
meritorious appeals might be taken care of and the nonmerltorlous appeals
eliminated.

One would be to apply a screening process to appeals of all kinds, whether
taken by the indigent or by persons well able to pay for the cost of appeals. It
seems very doubtful that legislatures generally. would be willing to curtail the
absolute right of appeal in criminal cases which now exists in many jurisdictions.

Another possible approach would be to require some showing of merit before
permitting an appeal to be taken by an indigent defendant at the expense of the
Sta

Whether this latter approach which we may call “screening” would be practical
or not i8, to say the least, very dublous, First, let us look at a federal statute and
Supreme Court decisions thereunder. What is now subsection (a) of Section 1915
of Title 28, U.S.C.A. contains a sentence reading as follows: An appeal may not
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be taken in forma pauperis [as a poor man] if the trial court certifies in writing
that it is not taken in good faith.”

This section or a precursor thereof was involved in Miller v. United States,
317 U.8. 192, Johnson v. United ‘States, 352 U.S. 565, and Farley v, United States,
354 U.S. 521, 523. In the Miller case the Supreme Court held that the discretion
of the trial court in withholding such a certificate was subject to review on ap-
peal, and that, in order that such a review might be made by the Court of Ap-
peals, it was necessary that it have before it either the transcript of the record
or an adequate substitute therefor, which might consist of the trial judge’s notes
or of an agreed statement as to the points on which review was sought.

Similar holdings were made by per curiem opinions in the Johnson and Farley
cases, in each of which the trial court refused to certify that the appeal was
taken in good faith, In each case, though perhaps more clearly in Johnson, the
trial court seems to have felt that the proposed appeal was frivoluus, and hence
not in good faith, }

The Eskridge case, above cited, decided on June 16, 1938, rejected the screening
process under the State statute there involved, and appears to require, under
the FFourteenth Amendment, that a full appeal be allowed—not simply a review
of the screening process, as under the federal statute above cited. The effect
of the Eskridge case thus seems rather clearly to be that, unless all appeals, at
least in the same types of cases, are subject to screening, none may be,

It would seem that it may be possible to make a valid classification of appeals
which shall be subject to screening and of appeals, which shall not. Such a
classification might be based upon the gravity of the offense or possibly upon
the sentence imposed. In most, if not all, States, such a classification would doubt-
less require legislative action. In the Grimn case, it will be recalled, the Supreme
Court stated that a substitute for an actual transcript of the record would be
acceptable if it were sufficient to present the points upon which the defendant
basged his appeal. The Supreme Court suggested the possible use of bystanders’
bills of exceptions.

It seems probable to us that an actual ‘transeript of the record will be required
in most cages, For example, in cases where the basis for appeal is the alleged
insufficiency of the evidence, it may be very difficult to eliminate from that part
of the record which is to be transeribed portions which seem to have no immedi-
ate bearing upon this question. A statement of the facts to be agreed upon by
trial counsel for both sides may be still more difficult to achieve even with the
aid of the trial judge.

The danger of swamping some State appellate cenrts under the flood of ap-
peals which may be loosed by Griffin and Iskridge }« not a reassuring prospect.
How far Eskridge may lead and whether it will be extended beyond its facts

remain to be seen.
CONCLUSIONS ! THE JUSTICES SUM UP

This long review, though far from exhaustive, shows some of the uncertainties
as to the distribution of power which are probably inevitable in a federal system
of government. It also shows, on the whole, a continuing and, we think, an
accelerating trend toward increasing power of the National Government and
correspondingly contracted power of the State governments.

Much of this is doubtless due to the fact that many matters which were once
mainly of local concern are now parts of larger matters which are of national
concern. Much of this stems from the doctrine of a strong, central Government
and of the plenitude of national power within broad limits of what may be -
“necessary and proper”’ in the exercise of the granteéd powers of the National
Government which was expounded and established by Chief Justice Marshall
and his colleagues, though some of the modern extensions may’' and do seem
to us to go to extremes. Much, however, comes from the extent of the control over
the action of the States which the Supreme Court exercises under its views of the
Fourteenth Amendment,

We believe that strong State and local:governments are essential to the effec-
tive functioning of the American system of federal government ; that they should
not be sacrificed needlessly'to leveling, and sometimes demlening‘, uhltormity.
and that, in the literests of active, citizen participation in self-government—the
foundation of our democracy—they shoild be sustained and strengthened.

As long as this country continues to be a developing country and as long as
the conditions under which'we live continue to change, there will always be
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problems of the allocation of power depending upon whether certain matters
sxhould be regarded ns primarily of national concern or as primarily of local con-
-¢orn. These adjustments can hardly be effected without some friction. How much
friction will develop depends in part upon the wisdom of those empowered to
alter the houndaries and in part upon the speed with which such changes are
effected. Of course, the question of speed really involves the exercise of Judg-
ment and the use of wisdom, so that the two things are really the same in
substance, .

We are now, concerned specifically with the effect of judicial decisions upon
the relations between the Federal Government and the State governments. Here
we think that the over-all tendency of decisions of the Supreme Court over the
last 25 years or more has been to press the extension of federal power and to
press it rapidly.

There have been, of course, and still are, very considerable differences within
the Court on these matters, and there has been quite recently a growing recog-
nition of the fact that our government is still a federal government and that the
historie line which experience seems to justify between matters primarily of na-
tional concern and matters primarily of local concern should not be hastily or
lightly obliterated. A number of Justices have repeatedly demonstrated their
awareness of problems of federalismm and their recognition that federalism is
still a living part of our system of government.

The extent to which the Supreme Court assumes the function of policy maker
is also of concern to us in the conduct of our judicial business. We realize that
in the course of American history the Supreme Court has frequently—one might,
indeed, say customarily—exercised policy-making powers going far beyond those
involved, say, in making a selection between competing rules of law.

We believe that, in the. flelds with which we are concerned and as to which
we feel entitled to speak, the Supreme Court too often has tended to adopt the
role of policy maker without proper judicial restraint, We feel this is particularly
the case in both of the great fields we have discussed—namely, the extent and
extension of the federal power, and the supervision of State action by the Su-
preme Court by virtue of the Fourteenth Amendment, In the light of the immense
power of the Supreme Court and its practical nonreviewability in most instances,
no more important obligation rests upon it, in our view, than that of careful
moderation in the exercise of its policy-making role. We are not alone in our
view that the Court, in many cases arising under the Fourteenth Amendment,

has assumed what seem to us primarily legislative powers. See Judge Learned
Hand on the Bill of Rights. : . .

We do not believe that either the framers of the original Constitution or the
possibly somewhat less gifted draftsmen of the Fourteenth Amendment ever
contemplated that the Supreme Court would, or should, have the almost un-
limited policy-making powers which it now exercises.

It is strange, indeed, to reflect that, under a Constitution which provides for a
system of checks and balances and of distribution of power between national and
State governments, one branch of one government-——the Supreme Court—should
attain the immense and, in many respects, dominant power which it now wields, -
We helieve that the great principle of distribution of powers among the various
branches of government and between levels of government has vitality today
and is the erucial base of our democracy. .

We further believe that, In construing and applying the Constitution and laws
miade in pursuance, thereof, this principle of the division of potver based: upon
whether a matter is primarily of national or of local concern should not be lost
sight of or ignored, especially in flelds which bear upon:the ‘meaning of a_ con-
stitutional or statutory. provigion, or the validity of State action presented for
review. Fox, with due allowance: for the changed conditions under. which it may
or must operate, the prineiple is as worthy: of our consideration today as it was
of tih(- consideration of the great men who met in 1787:to establish our nation as a
nation. . . :

“DOUNT” IN .RECENT DECISIONS - :

It has long heenl un American.bogst that.we have a government, of laws.and.
not of men. We belleve that any study of recent declsions of the Supreme .Court. -
will raise at least considerable doubt ag to the valifity of that.boast. We. find
first that, in constitutional ¢ases, unanimous decisions are comparative rarities
aud that multiple. opinions, concurring or dissenting,, are common occurrences,

f
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We find next that divisions in result on a 5-to-4 basis are quite frequent. We
find further that, on some occasions, a majority of the Court cannot be mustered
in support of any one opinion and that the result of a given case may come from
the divergent views of individual Justices who happen to unite on one outcome
or the other of the case before the Court. ,

We further find that the Court does not accord finality to its own determina-
tions of constitutional questions, or for that matter of others, We concede that
a slavish adherence to stare decisisg-could at times have unfortunate congequences;
but it seems strange that under a constitutional doctrine which requires all others
to recognize the Supreme Court's rulings on constitutional questions as binding

adjudications of the meaning and application of the Constitution, the Court itself

has so frequently overturned its own decisions thereon, after the lapse of periods
varying from 1 year to 75, or even 95 years. See the tables appended to Mr. Justice
Douglas’s address on “Stare Decisis,” 49 Columbia Law Review 7385, 766-758.

The Constitution expressly sets up its own procedures for amendment, slow or '

cumbersome though they may be, -

These frequent differences and occasional overrulings of prior decisions in con-
stitutional cases cause us grave concern as to whether individual views of the
members of the Court as from time to time constituted, or of a majority thereof,
as to what is wise or desirable do not unconsciously override a more dispassionate
consideration of what is or is not constitutionally warranted. We believe that the
latter is the correct approach, and we have no doubt that every member of the
Supreme Court intends to adhere to that approach, and believes that he does so.

Tt is our earnest hope, which we respectfully express, that that great Court
exercise to the full its power of judicial self-restraint by adhering firmly to its
tremendons, strictly judiclal powers and by eschewing, so far as possible, the
exercise of essentially legislative powers when it is called upon to decide questions
involving the validity of State action, whether it deems such action wise or un-
wise. The value of our system of federalisin, and of local self-government in local
matters which it embodies, should be kept firmly in mind, as we believe it was by
those who framed our Constitution. ‘

At times the Supreme Court manifests, or seems. to manifest, an impatience
with the slow workings of our federal system, That impatience may extend to an
unwillingness, to- wait for Congress to make clear its intehtion to exercise the
powers conferred upon it under the Constitution, or the extent to' which it under-
tukes to exercise them, and it may extend to‘the slow processes of amending the
Constitution which that instrument provides, : ’

The words of Elihu Root on the opposite side of the problem, asserted at a
time when demands were current for recall of judges and judicial decisions,
bear repeating: “If the people of our country yleld to impatience which would

destroy the gystem that alone makes effective these great impersonal rules and °

preserves our constitutional government, rather.than endure the temporary in-
convenience of pursuing regulated methods of changing the law, we shall not be

reforming. We shall not be making progress, but shall be exhijbiting that lack :

of self-control which enables great bodies of men to abide the slow process of

orderly government rather than to break down the barriers of order when they -

are struck by the impulse of thé moment.” Quoted in 81 “Boston University Law
Review” 48, ' o ‘ o

We believe that what Mr. Root said 1s sound d’oc‘tv:x"-iner to be followed toward

the Constitution, the Sdpreme Court and its interpretation of the Constitution. -

)

Surely; it i¥ no less incumbent upon tﬁg‘Sppreme Court, on its part, to be equally

restrained dand to be as sure as in humanly possible that it is adhereing to the - -
fundamentals of ‘the Constitution with regard to the distribution of powers and .
the separation of powers, and’ with regard to the limitation of judiolal.power -
which are implieit in such separation angd distribution, and that it is not merely - -

giving effect to what it may deeri desirable, .

S : SIS L AV KR K
We may expect the question as to what can be accomplished by the report of

this Committée or 'by resolutions adq';t d in conformity. with it..Most certainly:

some will say ‘that nothing expressed, ]
members of an independent judiciary from pursuing a planned course, ... /. :

Let-us gratit that this may beé true, The value of a firm statement by us lies
in the fact that we speak as members of all the State appellate courts, with a -
background of many years’ expgmengze in'the Ade‘tgrx‘»ninatﬂqn, of thousands of cases ;. .~

’ il régpect a declaration of what'we -

1

of all kinds; Surély there are

hose who,
believe. ' ' ‘

R

ere would deter. a member or group of -
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And it just could be true that our statement might serve as an encouragement
to those members of an independent judiciary who now or in the future may in
thelr conscience adhere to views more consistent with our own.

BREPORT ON HIGH COURT: WHO WROTE IT, WHO APPROVED IT

These 10 State justices were meombers of the committee which drew up the
report on the Supreme Court:

Frederick W. Brune, Chief Judge of Maryland, Chairman

Albert Conway, Chief Judge of New York

John R. Dethmers, Chief Justice of Michigan

William H. Duckworth, Chief Justice of Georgia

John E, Hickman, Chief Justice of Texas

John E. Martin, Chief Justice of Wisconsin

Martin A. Nelson, Assoclate Justice of Minnesota

Willlam C. Perry, Chief Justice of Oregon

Taylor H. Stukes, Chief Justice of South Carolina

Raymond 8. Wilkins, Chief Justice of Massachusetts

Also voting to approve the report were chief justices from 26 other States:
Alabama, Arizona, Colorado, Delaware, Florida, Idaho, Illinois, Iowa, Kansas,
Kentucky, Louisiana, Maine, Mississippi, Missouri, Montana, Nebraska, New
Hampshire, New Mexico, North Carolina, Ohio, Oklahoma, South Dakota, Ten-
nessee, Virginia, Washington, Wyoming,

Voting against the report were chicf justice from seven States, one territory:
California, New Jersey, Pennsylvania, Rhode Island, Utah, Vermont, West Vir-
ginia, Hawalil.

Abstaining: Nevada, North Dakota.

Not pregent: Arkansas, Connecticut, Indiana, Puerto Rico.

[U.8, News & World Report, Aug. 29, 1988)
SUPRBMME COURT ; A CRITICAL LooK BY STATE JUSTICES

The U.S. Supreme Court needs more “judicial self-restraint,” in the
opinion of the chief justices of 10 States.

The justices had been appointed to a special committee by the Con-
ference of Chief Justices to study recent decisions. -

The U.8. Supreme Court is taken to task by a committee of State chief justices
for going too far and too fast in expanding federal power. The chief justices urge
Justices on the highest federal court to use a bit more “judicial restraint.”

That's the main conclusion submitted last week to the Conference of Chief
Justices by a special committee sappointed last year to look into decisions affecting
federal-State relationships. " :

The Committee, headed by Chief Judge Frederick W. Brune of the Maryland
Court of Appeals, included top judges from seven Northern States and three
Southern States. The Northérn States represented were New York, Michigan,
Wisconsin, Minnesota, Oregon and Massachusetts, besides Maryland. The
Southern States were Texas, Georgla and South Carolina.

The report, at the outset, recognizes that “by alhost universal common con-
sent”.the ultimate judicial power of the country rests with the U.S. Supreme
Court, It goes on to say : “Any other allocation of such power would seem to lead
to complete chaos." The report adda: “It is a part of our obligation to seek to
uphold respect for 1aw.” But then this comment is made:. ) .

“We do not belteve'that this goes so far as to impjose upon us an obligation of
silence when we fitid ourselves uhitble to a%ree' with *pronouncements of the
Supreme Court (even though we are bound by them), or when we see trends
in decisions of that Court which we think will letid to unfortunate results.”

When laws: conflict, The report deals ma(iﬂly‘ with ‘decisions involving the
supremacy of federal laws over State'laws, and with decisions rendered under the
Fourteenth Amendment. However, ‘recent decisions on raclal segregation, which
were rendered under the Fourteenth Amendmént, are not mentioned. Co

In the fleld:of'1abor reélations, the justices noted that the theory of supremacy,
“coupled with only partial express Tegulation by Congress, has produced a state -
of considerable confusion, . . . Détidions aré cited that prevented a State from.

!
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acting to bar strikes in public utilities and that secemed to give federal courts
exclusive jurlsdiction in suits between employers and unions, The report also
notes that, in two decisions last year, the Supreme Court upheld the right of an
employe to sue a iabor union in a State court. In labor regulation, the report sug-
gests that Congress might clear up the confusion.

The justices algo note that, under the supremacy doctrine, the Supreme Court
has “practically eliminated” any antisubversive lInws by States.

When it comes to cases under the Fourteenth Amendment, the State Justices
take particular exception to decisions which Hmited the authority of States to
make thelr own rules for the admission of lnwyers to the bar, Their report quotes
with approval a dissent by Justice John M. Harlan that “this case involves an
aren of federal-State relations—the right of States to establish and administer
standards for admission to their bars—into which this Court should be especially
reluctant and slow to enter.”

The justices direct thelr sharpest criticism at Supreme Court declsions relnting
to State enfoircement of criminal laws, They object to a decision that freed a con-
fessed murderer because he pleaded guilty without having a lawyer; decisions
that require States to provide free transcripts of trials so that convicted felons
can appeal; and a decision that struck down a city ordinance aimed at super-
vising ex-convicts,

At onhe point, the report observes “Appellate courts generally will give great
welght to the findingy of fact by trial courts which had the opportunity to see
and hear the witnesses, and they are reluctant to disturb such findings, The Su-
preme Court at times seems to read the records in eriminal cases with a somewhat
different point of view.”

The justices appear especially disturbed at the declsions governing appeals
from criniinal convictions under State laws. There is a possibility, the committee
fears, that State appellate courts may bog down under the weight of appeals
from criminal convictions. “The danger of an almost complete breakdown in the
work of State appellate courts under the flood of appeals wbich may be looged ,
is not a reassuring prospect,” the committee said.

The committee, however, acquits the Supreme Court of invading some State
powers, The justices note that, in federat trials of suits between citizens of differ-
ent States, the lnws of States rather than of the Federal Government are to pre-
vail, Suwemo Court decisions also have upheld suits in State courts against
corporations from other States. And on taxes, the report observes that: “On the
whole, the Supreme Court seems perhaps to have taken a more liberal view in
recent years towards the validity of State taxation than it formerly took.”

Court-made law. Over all, however, the committee finds a Supreme Court ma-
jority often too eager to mnke policy decisions and to assume legislative power.
In questioning this trend, the report notes that Supreme Courf{ Justices them-
selves frequently disagree. Hence the suggestion for “judicial self-restraint.”

Besides Judge Brune, the chief justices who signed the report are : Albert Con-
way of New York, John R. Dethmers of Michigan, William H. Duckworth of
Georgia, John E. Hickman of Texas, Join E, Martin of Wisconsin, William O,
Perry of Oregon, Taylor H. Stukes of South Carolina and Raymond 8. Wilkins
of Masgachusetts, plus Associate Justice Martin A. Nelson of Minnesota, who
signed the report for the chief justice of his State.

YIMMENSE AND Domxum' Powan"——-'l‘ns REPORT THAT Crrrs Nn:n FOR
, “Rnsmnm” ON Smm:mv Loﬁwr

Following {8 the teot of conoclusions reached by the Commdittee on F'ederal-State
Relationships as Affected by Judicial Declsions, in a report aubmftted to the
Conference of Ohief Justices in Pasadena, Oauf., Aug. 20, 1958:

Thls lon% review, though far from exhaustive, shows some of the uncertainties
ns to the distribution. of power which are probably inevitable in a federal system
of government, It also shows, on the whole, a continuing and, we think, an accel-
erating trend toward increasing power of ,the National Government and cor-
respondingly contracted power of the State goyernments.. ,

Much of this is doubtless due to the fact that many matters which were once
mainly of local concern are now parts of larger matters which are of national
concern, Much of this stems from the doctrine of a strong central Government
and of the plenitude of national power within broad limits of what may be
“necessary and proper” in the exercise of the grahted powers of the National
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Government which was expounded and established by Chief Justice Marshall
and his colleaguey, though some of the modern extensions may and do seem to
us to go to extremes, Much, however, comes from the extent of the control over
the action of the States which the Supreme Court exercises under its views of
the Fourteenth Amendment,

We belleve that strong State and local governments are essential to the effec-
tive functioning of the Amerlean systewm of federal government ; that they should
not be sacrificed needlessly to leveling, and sometimes deadening, uniformity;
and that, in the interest of active citizen participation in self-government—the
foundation of our democracy—they should be sustained and strengthened,

As long as this country continues to be a developing country and as long as the
conditions under which we live continue to change, there will always be problems
of the allocation of power depending upon whether certain matters should be
regarded as primartly of national concern or as primarily of local concern, These
adjustments can hardly be effected without some friction, How much friction will
develop depends in part upon the wisdom of those empowered.to alter.the bound-
arles and in part upon the speed with which such changes are effected. Of course,
the gquestion of speed really involves the exercise of judgment and the use of
wisdom, so that the two things are really the same In substance,

We are now concerned specitically with the effect of judicial decisions upon
the relations between the Federal Government and the State governments, Here
we think that the overall tendency of decisions of the Supreme Court over the
Inxt 20 years or more has been to press the extension of federal power and to
press it rapidly.

There have been, of course, and still are very consldereble differences within
the Court, on these matters, and there has been quite recently a growing recog-
nition of the fact that our government is still a federal government und that the
historie line which experience seems to justify between matters primarily of
nutional concern and matters primarily of local concern should not be hastily
or lightly obliterated. A number of Justices have repeatedly demonstrated their
awareness of problems of federallsm and thelr recognition that federalism is
still 0 lving part of our system of government.,

T'he extent to which the Supreme Court assumes the function of policy maker
¥ nlso of concern to us In the conduct of our judicial business. We realize that,
in the course of American history, the Supreme Court has frequently—one might,
Indeed, say customarily—exercised policy-making powers golug fiar beyond those
involved, say, in making a selection between competing rules of law, o

We believe that, in the fields 'with which we are concerned and as to which
we feel entitled to speak, the Supreme Court too often has tended to adopt the
role of pollcy maker without proper judicial restraint. We feol this is particularly
the caxe in both of the great flelds we have discussed—namely, the extent and
extension of the federal power, and the supervision of State action by the Supreme
Court by virtue of the FFourteenth Amendment. In the light of the immense power
of the Supreme Court and its practical nonreview ability In most Instances no
more important obligation rests upon it, in our view, than that of careful mod-
cration in the exerclse of its policy-making role, .

We are not alone in our view that the Court, in many cases arising under the
Fourteenth Amendment, has assumed what seem to us primarily legislative
powers, See Judge Learned Hand on the Bill of Rights, We do not believe that
cither the framers of the original Constitution or the possibly somewhat less
gifted deaftsmen of the Fourteenth Amendment ever contemplated that the
Supreme Court would, or should, have the almost unlimited policy-making powers
which it now exercises, . L G

It is strange, indeed; to reflect that, under a Constitution which provides for a
system of checks and balances and of distribution of power between national and
State governments, one branch of one goverhmeit—the Supreme Court—shonld
attnin the immense and, in many respects, donminant power which it now wields.

When we read the Lincoln Milly ease in connection with the regulation of labor
relations, we find Inngiage which reads to ué very mucli as If the Supreme Court
found in a somewhat obscurely worded section of the Labur-Management. ‘Reln-
tlons Act a grant by Congress to the federal coupts of a'power closely approxi--
mating legislative power, Perhaps no more i ménnt by'the terih “to fashion n
body of federal law” than to interptet and apply ‘a’ statute whose meaning i«
:'uthvr‘ vague, but the possible implications of this phlifage nay e considerably

wonder, S o . o e B
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We believe that the great principle of distribution of powers among the various
branches of government and between levels of government has vitality today and.
is the ¢rucial base of our democracy. . - .

We further believe that, in construing and applying the Constitution and laws
made in pursuance thereof, this -principle of the division of power based upon
whether a matter is primarily of national or of local concern should not be lost
sight of or ignored, especlally in flelds which bear upon the meaning of a constitu-
tlonal or statutory provision, or the validity of State action presented for review.
I'or, with due allowance for the changed conditions under which it may or must
operate, the principle is as worthy of our consideration today as it was of the
consideration of the great the men who met in 1787 to establish our nation-as a
nution, :

It hus long been an American boast that we have a government of laws and not
of men. We believe that any study of recent decisions of the Supreme Court will
raise at least considerable doubt as to the valldity of that boast. We find first
that, in constitutional cases, unanimous decisions are comparative rarities and
that multiple opinions, concurring or dissenting, are common’ occurrences.

DIVERUENT VIEWS OF JURTICE

We find next that divisions In result on a H-to-4 basin are gquite frequent. We
find further that, on some ocvasions, a majority of the Court cannot be musteied
in support of any one opin’on and that the result of a given case may come from
the divergent views of individunl Justices who happen to unite on one outcome
or the other of the case before the Court, ,

We further find that the Court does not accord finality to its own determina-
tions of constitutional questions or, for that matter, of others. We concede that
u slavish adherence to sture deeisis [standing by previous decisions] could at
times have unfortunate consequences, but it seems strange that, under a constitu-
tional doctrine which requires all others to recognlze the Supreme Court’s rulings
on constitutional questions as binding adjudieations of the meaning and appliea-
tion of the Constitution, the Court itself has <o frequently overturned It& own
declsions thereon, after the lapse of periods varying from 1 year to 75, or even
05 years, See the tables appended to Mr. Justice Douglas’s address on “Stare
Decelsis,” 40 Columbia Law Review 7385, 7i50-708. :

The Constitution expressly sets up its own procedures for amendment, slow or
cumhbersome though they may be: If reasonable certivinty and stability do not
attaeh to a written constitution, is It n constitutlon or ix it @ sham?

"mm.vnp CONCERN" OVER SOMF. RULINGS

These frequent differences and occasionnl overrnlings of prior declstons in-
constitutional cases cause us grave concern as to whether individual views as to
what is wige or desirable do not unconzciously override a more dispassionate
consideration of what 18 or {s not constitutionally warranted. We believe that the :
latter is the correct approach, and we have no doubt that every member of the =
Supreme Court intends to adhere to that npproach, and believes that he does 80,
But to err is human, and even the Supreme Court is not divine. - ‘ S

It is our earnest hope, which we respectfully express, that that great Court
exercise to the full its power of judicial self-restraint by adhering firmly to its
tremendous, strictly judiclal powers and by eschewing, so far. as possible, the

excreise of essentially legislative powers when it is ealled \ipon to decide questtons -

involving the. validity of State action, whether it deems snch. action: wise or
unwise. The value of our system of federalism. and of ldcal self-government in: .

local matters which it embodies, should be kept firmly, in mind, as he helleve it. ..

was by those 'who framed our Cotistltution.

At times: the Supreme Court manifesty, or SeemA o nuuﬂf«st, an 'im;iht'ié'nci{ o
with the slow workings of our federal system, That impatience may extend to an .

unwillingness to wait for Congress to make. clepr its intentlon to. exercise the . -

powers conferred upgn it under the Constitution, or the extent to which, it under- -
takes to exercise them, and it may extelid to the slow processes of aménging the .
Constitution which that instrument provides, A

The words of Elihu Root on the apposite side of the probleni, nsserted at a time

when demands were, current. for recall of judges and indicinl declsdons. hear. s

1’vpeut‘h?g;:‘ “1f the lfe(}p,l)c‘a;()’f ofir coymtry. yleld to impatience which wonld.destroy. .., .

[}
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the system that alone makes effective these great impersonal rules and preserves
our constitutional government, rather than endure the temporary inconvenience of
pursuing regulated methods of changing the law, we shall not be reforming. We
ghall not be making progress, but shall be exhibiting that lack of self-control
which enables great bodies of men to abide the slow process of orderly govern-
ment rather than to break down the barriers of order when they are struck by
the lmpulse of the moment.” Quoted in 31 “Boston University Law Review” 43..

We believe that what Mr. Root said is sound doctrine to be followed toward the
Constitution, the Supreme Court and its interpretation of' the Constitution.
Surely, it is no less incumbent upon the Supreme Court, on its part, to be equally
restrained and to be as sure as is humanly possible that it is adhering to the
fundamentals of the Constitution with regard to the distribution of powers and
the separation of powers, and with regard to the limitations of judicial power
which are implicit in such separation and distribution, and that it is not merely
giving effect to what it may deem desirable.

Senator Ervin. I want to call'your attention to a statement made by
Daniel Webster, whom I think you and I would agree was one of the
great American lawyers of all time——

Judge MarsuaLL, No question,

Senator Ervin. He said :

Good intentions will always be pleaded for every assumption of authority. It is
hardly too strong to say that the Constitution was made to guard the people
against the dangers of good intentions. There are men in all ages who mean to
govern well, but they mean to govern. They promise to be good masters, but they
mean to be masters,

Would you like to make any comment on that observation of Daniel
Webster, to the effect that it is hardly too strong to say that the Consti-
tution was made to guard the people against the dangers of the good
intentions of men in public office ¢

Judge MarsuarLL. I would not disagree with that as a statement, but
it is based on the fact that the Constitution was to protect the people
from what might happen temporarily in any governmental agency.

Senator Ervin, There was a great American constitutional scholar
of a bygone generation who was a member of the Supreme Court of
Michigan, and the dean of the Law School of the University of Michi-
gan, Thomas M. Cooley, who stated in substance that the Constitution
was written to put the fundamentals of government beyond the shift-
ing winds of popularopinion. Do you agree with that ¢ ‘

J tlllclge Marsnarr, I think there is almost unanimous agreement
on that. . e ; 4 , '
Senator Harr. While Senator Ervin is going through the record
I would add that that continues to be the attitude of the University of

Michigan Law School. L L

Senator ErviN. Iam glad toknow that. . - ‘

Justice Cooley also said that a court which should allow a change in’
public sentiment to influence it to give to a written constitution a
construction not warranted by the intention of its framers would be.
];ixstly chargeable with reckless disregard of official oath and public: -

uty. . . o T ‘

Dyo ou agree or disagree withthat? T

Judge MarsuALL. I would say I think I agree with that.

Senator Ervin. Do you not agree with this statement of Chief
Justice John Marshall, which was made ini'the great case of Gibbons
v. Ogden, 9 Wheat. 213, that the en}ightene'd patriots who frameéd our-
Constitution and'the people who adopted it must be 'understood to-

have intended what they said? '

’

/
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Judge MarsuraLL, Surely, I agree with that,

Senator Ervin. Does it not necessarily follow that the role of the
Supreme Court as interpreter of the Constitution is'simply to ascer-
tain and give effect to the intention of its framers and the people who
adopted it ? :

Judge MarsuaLL, In general, yes.

Senator Ervin. Well, is it not absolutely so?

Judge MarsuarL, Well, it is such a broad framework that I would
say yes, but it is a very broad statement.

Senator Ervin. I wish to repeat my question: Is not the role of the
Supreme Court simply to ascertain and give effect to the intent of the
framers of the C%nstitution and the people who ratified the
Constitution ?

Judge Marsuarr. Yes, Senavor, with the understanding that the
Constitution was meant to be a livity document. ‘

Senator Ervin, Yes, but it is the duty of the Supreme Court, is it
not, to interpret the Constitution according to its true intent?

Judge MarsiiaLL, I think so. No question,

The CrairMan, Let me ask a question.

What do you mean by “living document” ?

Judge MarsuaLL. Well, back in the early decisions in the 1880’s or
$0, it was said specifically that the Constitution was a living document
to be interpreted and applied as of the time that a particular factual
situation came up, that it was broad terms, written with a broad stroke,
and was not intended to meet each individual problem as it came up,
but to be the broad— = :

The CuamrmaN, Do you think that was the opinion of the founders
of this country ? : .

Judge MarsuarLL. I am certain of it, because the Constitution could
not have foreseen what they obviously knew, that there would be
changes in government, . ’

The CrrairmaN. It cannot mean one thing today and another thing
tomorrow, can it ? R

Judge MarsuaLL., Certainly not. I agree with you, sir,

Senator ErviN. In the case of South Carolina v. the United States,
which is reported at 199 U.S. 437, the Court says this, after stating
that the Constitution is a written instrument: _

That which it meant when adopted it means now. Those things which aro

within its grants of power, as those grants:were understood when made, are
still within them and those things not within them remain still excluded.

Do you agree with that ?

Judge MarsuALL. I do. | ,

Senator Ervin: The Constitution provides in article V a certain
method for its amendment by the Congress and the States, acting in
concert. Do you agree with me that that is the only method by which
the Congtitution can be properly amended ? - T

Judge MarszarL. I know of no other way. It has to be amended
by its own terms. That is the only way it can. ‘

Senator Ervin, It is the function, it is the role of the Supreme
Court to interpret the Constitution, that is, to ascertain and give
effect to the meaning of the Constitution. Is that not all that interpre-
tation means, that 1s, ascertaining the meaning of the document and
giving effect toit?. S
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Judge Marsirann,. Without question.

Senator Ervin, And an amendment of the Constitution is a change
in the meaning of the Constitution, is it not?

Judge MarsiarLr. Once it is adopted, it is a change. :

Senator ErvIN. And since the sole power to change the meaning
of the Constit stion—that is, to amend-the Constitution—resides in
the Congress and the States under the fifth article of the Constitu-
tion, no Justice of the Supreme Court is ever authorized by any pro-
vision of the Constitution to change its meaning while professing'
to interpret it, is he?

Judge MarsuaLn. I would say you are right. But it is still the duty
of the Supreme Court to interpret it.

Senator Ervin. But has it not been established that in the con-
struction of the language of the Constitution, as indeed in all other
instances where construction of the language of a document becomes
necessary, the Justices of the Supreme Court must place themselves
as nearly as possible in the position of the men who framed that
instrument ? '

Judge Marsuarn. T see nothing wrong with that statement.

Senator Frvin. Where the words of the Constitution are plain,
there is no room for any construction whatever, is there? Where the:
meaning is obvious?

Judge MarstiaLn, Yes, Senator, T agree, and I also agree that there-
are differences on that. I have read opinions which said that—it was
not speaking of the Constitution ; it was speaking of an act of Congress,
if T remember correctly, and said that the interpretation discredited
what would otherwise be plain meaning. T can conceive of that being
n possibility, but T could not really foresee it.

Senator Tirvin, As I infer from your statement, you agree with me
that a member of the Supreme Court should never base his opinion or-
his decision on what he would like for the Constitution or a statute,
such as an act of Congress or other statute, to say, but he should base
his opinion solely upon what the Constitution or the statute being
interpreted does say.

Judge MarstaLrn, Absolutely, with the addition that a Justice should
never, or judge should never use his personal feeling in any fashion in
deciding or writing an opinion in a lawsuit.

Senator Ervin. I would like to invite your attention to section 1,
article I, of the Constitution, which says: ‘ '

All legislative powers herein granted shall be vested in a Congress of the United
States which shall consist of a Senate and House of Representa_t{ves.

. I will ask you if it is not the clear meaning of that constitutional
‘provision that all the power to make laws at the Federal level belongs
to the Congress, and none whatever to the Court or to tlhie President ?

Judge Marstrarn, I agree. o ‘ . _
. Senator Ervin. I invite your attention to section 8 of article I, omit-
ting'dertain provisions not relevant to the matter I have in' mind:

. The Congress shall have the power to make all laws which shall be necessary
fdnd proper for carrying irito execition the foregoing powers and all other powers

" vested by this Constitution in:the government of ﬂll)g United States or in any

. Department or officer thereof. e o I

Does not that section plainly medn that no powet on earth, 6ther than
Congress, has authority to make a ]m,v for carrying into execution any
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of the powers vested in the Federal Government or any officer or De-
partment, of the Federal Government by the Constitution ?

Judge MarsHALL, Congress has the sole authority to legislate in our
framework of government—sole. ‘ :

Senator Ervin, Now, Blackstone, in effect, defines law as a rule of
action prescribed by the supreme power’in the State commanding what
is right and forbidding what is wrong. Of course, we do not have a
supreme power in the United States in the sense that the British
Parliament is the supreme power in England. But would you not say
that a law is a rule of conduct prescribed by the lawmaking power of
the government.?

Judge MarsuaLL. I would thinkso. , ‘

Senator Ervin. And it may take the form of a rule of conduct to

uide or control the action of officials discharging public duties or the
orm of a rule of conduct to guide the actions of citizens in general?

Judge MarsnarL, It wouﬁi?be restricted only by the authority of
the T.S. Constitution. That is the only restriction I see to the power of
Congress to legislate, the only restriction, if it could be called a
restriction. : , ‘

Senator Ervin., That is implied, if not implicit, in the provision I
read, because it says that the Congress may pass laws to enforce the
provisions of the Constitution. - | .

Of course, it cannot pass laws to authorize things that are not. au-
thorized by the Constitution. o o

I would like to invite your attention to this provision of the fifth
amendment. . .

No person “shall be compelléd in any criminal case to be a witness
against himself.” , ,

Those words are fairly plain, are they not ?

Judge MarsuarL., Yes,sir. : .

Senator Ervin. Those words apply only to compelled or forced
testimony, dotheynot? - . o o R

Judge Marsnary. Thatis what the wordssaid, . =

Senator Ervin. For this reason, they cannot, rightly be applied to
~any voluntary confessions made under any circumstances, because

voluntary confessions are voluntarily made, are they not?

Judge Marsirary, Well; Senator, the word “voluntary,” gets me in
trouble. The real problem is whether a statement is ot isnot voluntary.

Senator Erviy. That.i5'all it is. If a_confession, is voluntary, it is
voluntary, and it is'involuntary if it is cocereed. | =~ - T .

“Judge MarsmaLr. Theré are hundreds of cases, you will remember,
Senator, that you and I know of, where the whole question turned
on whether it was vo unthry. ' ' o

Senator EgviN, Yes. . . o
Judge Marsuarr. But 1 do not know whether it is voluntary or
not,the languageissobroad.. =~ ..~ -~ U
- Senator Ervin. The language of ‘the fifth amendment says that no

person shall be ‘cbm’p'elle(ig to be a witness against. himsélf in’ any
criminal case. This language has no reference whatever. t6 voluntary
confessions; dothey? * . Lol .

~Judge MarsuaLL. Idanotagree, . .

Senator Ervin. Youdonot? =~ - L
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Judge MarsuarL. No, sir. I do not agree that it is limited to that.

Senator ErviN. Where is there anything in the words, “No person
shall be compelled to be a witness against himself in any criminal
case” that has any possible reference to voluntaiy confessions?

Judge MarsuaLL. I do not know when the case began. '

Senator ErviN. I am not talking about cases, I am talking about the
Constitution, the plain words of it.

Judge MarsiaLL. The case is in the words you just read. It says “in
a criminal case.” You just read it. I do not know when a criminal case
starts and when it ends?

Senator Ervin. You do not?

Judge MarsHALL. No, sir. , ‘

Senator Ervin. You know what the decisions hold on it, do you not ¢

Judge MarsiaLL, More or less. I know pretty well what they hold
up to date. .

Senator Ervin. There is not a case until there is a formal charge in
court, is there?

Judge Marstrarr, I do not know.

Senator Ervin., Well, now, you have been practicing law « 1unyg time.

Judge MarsHALL. Since 1936. Since 1933, as a matter of fact.

Senator ErviN, You have been a member of the court of appeals in
the New York circuit for some time.

Judge MarsuALL. Four terms.

Senator Ervin. And you do not know when a criminal case starts?

Judge Marsuary, No, sir.

Senator ErviN. You do not know what the decisions hold on that?

Judge MarsnALL. I know there are some decisions that say & criminal
case starts when a man is indicted and information has been filed.

Senator Frvin. That is criminal prosecution.

Judge MARsHALL. Yes; so Isay I do not know.

Senator Ervin. Let us get back to the first part of this. o

Can you tcll me how anyone who is willing to attribute to simple
words 1n the English language their obvious meaning is able to say
that the words of the fifth amendment, “no person shall be compelled
in any criminal case to be a witness against himself,” can apply to any-
thing except compelled testimony ?

Judge MarsarL, Yes; I think it can be interpreted differently.

Senator Ervin. I wish you would give me the interpretation you
think those words are susceptible of receiving. Is there some applica-
tion they can have to testimony which is not compelled or forced
testimony ¢ .

Judge Marsuarn, I cannot give you a specific example. T can give
you some cases, ,

Senator Ervin. I am leaving the cases out. We are talking about the
" words of the Constitution. : ,

Judee Marsuarr, Well, I say that the words of the Constitution, I
do not know what the framers meant when they said “a criminal case.”
I donot know. o

Senator Ervin. Let us talk about the first part of this.

Judge MarsaarL. Well, the first part is—

Senator Ervin. “Compelled.” Doés not the word “compelled” imply
coercion or compulsion ¢ -
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Judge MarsHALL. It implies coercion or compulsion, the degree not
to be determined,. :

Senator Ervin. And not voluntary action ?

Judge MarsuALL. Voluntary can follow compulsion.

Senator Ervin. It can also precede it, can it not ?

J udge MarsHaLL, Yes, sir. I tried a case in Oklahoma where the
man “voluntarily” confessed after he was beaten up for 6 days. He
“voluntarily” confessed. , ‘

Senator Iirvin. I would say he did not voluntarily confess.

Judge Marsnarr, 1 say t?;at is the kind of difference that we find
in these cases, and you take them case by case. ,

Senator Krvin. I would say any judge who would hold a confession
induced by a beating is voluntary is not capable of discharging the
duties of a judge.

Judge Marsnarr, I would not comment, on that, sir.

Senator Ervin. A confession that is voluntary is voluntary in faet.

So you maintain that the words, “No person shall be compelled in
any criminal case to be a witness against himself,” can apply to testi-
mony .. oatra j» Yieial <tatements which are not. compelled at all, that
are voluntary ?

Judge MarerianL, My nosiiun, Senator, is that if such an issue is
presented to e o5 a judge or a justice, I will look at the fifth amend-
ment, I will look at the Taw, I will look at the precedents, and I will
apgly that to the facts of that particular case. . ‘

Senator Ervin. Well, I think you can say that if these words mean
anything at all, they apply only to compelled testimony.

Judge Marsuavr. I cannot say to you today what I will say when
that case gets to me. : o

Senator Ervin, I am not asking you as to that. I am not asking you
what you are going to decide on-any case. ~

Judge Marsiarn, Well, there wil%]be' fifth amendment cases before
the Court. S, -

Senator Iirvin, I will tell you, Judge, if you-are not going to answer
a question about anything which might possibly come before the Su-
preme Court some time in the future, I cannot. ask you a single ques-
tion about anything that is relevant,to this inquiry.

o 7 Iy .

Judge MarsnarL. AllI am trying to sny, Senator, is I do not think
you want ‘me to be in the position of giving.you a statement on the
fifth amendment, and then, if I am confirmed and sit on the Court,
whe.n]fa fifth amendment case comes up, I will have to disqualify
myself. ~

Jéenator Ervin, If you have no opinions.on what the Constitution
means at, this time, you ought not to be confirmed. Anybody that has .
been at the bar as long as you have, and has as distinguished a legal
career as you have, certainly ought to have some very firm opinions
about the meaning of the Constitution, ‘

Judge MarsuaLL. But as to particuiar language of a particular sec-
tion that I know is going to come before the Court, I do have an opin-
ion as of this time. But I think it would be wrong for me to give that
opinion at this time. When the case comes before the Court, that will
be the time.

I say with all due respect, Senator, that is the only way it has been
done before.
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Senator Ervin. How can this committee; or how can the Senate per-
form its duty and ascertain what your constitutional ot judicial philos-
ophy is without ascertaining what you think about the Constitution ?

Judge MarsuaLL, Well, one way, you can look at my opinions,

Senator Ervin. I know, but I do not have time to read all of your
opinions. I would think you would be the witness who could inform us
in' the most convincing fashion, and’ certainly in the most informed
fashion, as to what your constitutional or judicial philosophy is.

Judge MarsuaLL, My philosophy is that with this Constitution, the
U.S. éonstitution, that with the oath I have taken in the past on at
least three occasions, I will abide by that Constitution and apply it in
the best manner that I possibly can, That is the best I can do, Senator.

Senator Ervin. I am not asking you about cases you are going to
have to decide. I am asking you about the meaning of what I conceive
to be very plain words of the Constitution.

Judge MarsraLL, Well, Senator:

Senator Ervin, Judge, how can the words, “no person shall be com-
pelled in any criminal case to be a witness against himself,” apply to
anything except testimony given in a court ? ,

Judge MarsuAarL, I would say, Senator, that we know, you and I,
that you are talking about a matter which was in the Miranda cases,
and there will be many more cascs dealing with the AfZrandae rule and
the use of confessions. Those cases are now either in the Supreme Court
or on their way to the Supreme Court.

Senator Ervin. Well, Judge, I would respectfully suggest that I am
talking about 15 words which have been in the Constitution since June
15, 1790. Am I to take it that you are unwilling to tell me what you
think?those words, which have been in the Constitution since 1790,
mean

Senator Hart. Would the Senator yield just briefly ¢

Senator Ervin. Yes.

Senator Harr. It would be interesting to know from the record how
many cases have been litigated since 1790 over those very 15 words, It
would be an enormously.long hearing.

Senator Ervin. Yes, sir.

Judge MarsuALL. It certainly would. ,

Senator Ervin. I will ask you if every one of those cases which were
litigated before the Supreme Court of the United States from June

15, 1790, down to the 13th day of June 1968 did not hold that these .

words had no possible application to voluntary confessions made out-
side of court? . ,

Judge Marsuarrn, For the same reason, I cannot answer that
question. ‘ ‘

Senator ErviN. You cannot tell me about past decisions although

I have to pass upon your qualifications to be an Associate Justice to

my own satisfaction? .
You cannot tell me what the decision of the courts were from June,

15, 1790, to the 13th day of June 1986, on this very simple question ?
Judge Marswary, My whole point, Senator, is the question is not

that simple. The question’ in'Vo]]

before the Supreme Court, and any statement I make construing the

fifth amendment would oblige me to disqualify myself ih those cases,

would it not? ,

ves matters ‘that are now pending
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‘Senator ErviN. Well, Judge, I have been a judge and a ]awyel

Judge MarsmatL. That is the truth,

Senator Ervin. I have many:opinions about the: Constltutlon which
I would not hesitate to express to anybody. If you have not an opinion-
you are willing to express on the Constitution these words of or on
what the decisions have been on a fundamental question,an often: re-
curring question:such as this, I do not know what is the use of holding
hearings on your nomination, because it would be absoluwly useless.

Judge MarsmaLL, Senator, I remind you, you said recurring. I do
not think it is proper for me to comment on recurring questions.

Senator Ervin. Is it not theoretically possible that a case can come
before the Supreme Court in the future involving the 1ntelpretntwn
of every word in the Constitution? ~

Judge MarsrarL., Theoretically posmble?

Senator Ervin, Yes, sir.

Judge MARSHALL. Yzes, sir; theoretically. ‘

Senator Ervin. I am not askmg you about the Miranda case; I
am not asking you what you would do about the Miranda cuse.

I am just asking a question as one lawyer to another. Did not the
Supreme Court of the United States hold from June 15, 1790, until
the Miranda case that these words of the fifth amendment did not
apply to a voluntary confession, for three reasons:

“irst, because a voluntary confession is not compelled testnnony,
second, because o person, a suspect, or any other person in the custody
of a pohoe officer, when mteuogated by the officer, is not testifying as
@ witness; and- in the third place, that when he is merely bung in-
terrogated by an officer, there is no case? -

‘Was that not; the uniform holding of the Court ? 7

Judge MarsaALL. I respectfully say it would be impropetr for me
to comment on it.

Senator Ervin. Judge, am I to imply that you feel you should not

give any answers to questions relating to specific provisions of the
Constitution which would tend to revenl to this committee or to the
Senate what, your constitutional or judicial philosophy is? '

Judge Marsuair. I do not agree that that is my position. My posi-
tion is, whlch in every hearing %have gone over is the same, thit a per-
son who is up for confirmation for Justice of the Supreme Court deems
it inappropriate to comment on mattcrs which will come before him -
as a Justice.

Senator Ervin. ‘Well, now, did you read the questlom I put to
Justice Potter Stewart when he was before this commlttee on the -0c-
casion it was considering his nomination? '

Judge MarsHaLL. Yes, sir. :
Senator Ervin: And the questions I put to Justlce Goldberg when he
was before this committee? ‘

Judge MarsuarL, Yes, sir. ‘

Senator Ervin. And I will ask you if they did not answer questions -
fully and freely about their comtltutmnnl and judicial philosophy? .

Judge MarsiarL. I did not remember, sir, sm({ T can, of course, be
corrected, that they commented on any case that thev knew was com-
ing before them. '

Senator Ervin. You do not know that these CASeS: w111 come l)('fOle‘
you, do you ?
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Judge MarsHALL. These cases are now pending in the Supreme Court
or on their way. :

Senator Ervin. The Federal cases now pending are cases in which
you would have to disqualify yourself, are they not, because you ap-
peared for the Government in those cases?

Judge MarsHAaLL, Absolutely. V

But the State cases, I wouf’d not have to disqualify myself.

Senator Ervin, Do you not know that in the confirmation hearings
of Justice Potter Stewart, I questioned him at great length on a case
in which he wrote the opinion, in the Sixth Circuit ¢

Judge Marsuarw, Sixth Circuit, yes, sir.

Senator Ervin. And he answered them fully and freely.

Judge MarsHALL, You have not asked me any questions about the
Second Circuit.

Senator Ervin. Would you answer me questions freely put to you?

Judge MarsuaLL, No, sir, I do not object to thu*, unless they are cases
that will come before me later. But these are cases— —

Senator Ervin. I am going to give you a chance to answer a ques-
tion about the Aférand« case on this point.

Did the Supreme Court hold for the first time in the Miranda case
that a voluntary confession could not be received in evidence unless
the enforcement officer having the suspect in custody first warned him
that he could remain silent, that he did not have to say anything, that
anythinf he said derogatory to himself could be used against him, and
and he did not have to answer any questions until the lawyer was pres-
ent, and that if he did not have a lawyer and was unable to get one
himself, the court would appoint a lawyer for him, and that he could
not waive these requirements unless he stated in substance that he did
not want a lawyer and was willing to make a statement ?

Judge MarsuAaLL. I think substantially all but the last statement
is in that opinion. I do not believe the last statement is as you say.

Senator Ervin. My recollection is that they said he had to make an
express waiver,

udge MarsHALL. It was express; I think that was it. But we are
not talking about what I remember the decision said.

Senator Ervin. Do you not consider that in the final analysis, the
Court was la?ying down rules of conduct for the guidance and control
of the officer : '

Judge MarsuaLL. I said, Senator, I respectfully say I am not going
g) comment or give any interpretation of that opinion. I just cannot

Oit‘ ! '

Senator Ervin, I would like to remark in respect to the requirement
you did not recall, the words of the Court were that he must expressly
state, in substance, that he “is willing to make a statement and does
not want an attorney.”

Will you answer this question : Was not that the first decision of the
Supreme Court that ever said any such requirements existed so far as
you can recall ? '

Judge MarsHALL, So far as I can recall. :

Senator Ervin. Did not the Chief Justice say that an involuntary
confession would be inadmissible under these words of the fifth amend-
ment that I am quoting, unless “the principles announced today” and

4
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“the system of warnings we delineate today” were observed by the
officer having the suspect in custody ?

Judge MarsHALL. Ithink that was in the opinion.

Senator ErviN. Do you not construe that to be a voluntary con-
fession by the five 'ucf;_{es joining in the majority opinion that the
Court was on that day adding a new requirement to the provision of
the fifth amendment that I have read?

Judge MarsuaLL. I think it speaks for itself.

Senator Ervin. Well, does it not speak to that effect ?

Judge MarsuaLL. It is not—I would rather net comment on the
(f)pi{lion of the Supreme Court in the Méranda cuse in any form or

ashion,

Senator Ervin, Can you point out a single syllable in the provision
of the fifth amendment which says that no person shall be compelled
in any criminal case to be a witness against himself that embraces
the requirements announced and the system of warnings laid down
by the majority opinion in the Miranda case for the first time on
June 13, 1966?

Judge MarsuarL. I have to repeat, sir, I do not want to comment
upon that decision,

Senator Ervin, To put the question frankly, do you believe that
the Supreme Court has the power to add anything to a constitu-
tional provision or to subtract anything from 1t?

Judge MarsHALL, I think its sole job is to interpret it as it is writ-
ten or as it was written, either way you want to say it. That is the
sole responsibility of the Supreme Court. ‘

Senator Ervin. Well, can you point out anything in the provision
of the fifth amendment, we have been discussing, that says that a per-
son has the right to remain silent and that anything that he says
can be used against him, and that he has a right to have a lawyer
yesent before he is interrogated, and which says that a lawyer will

e np%)ointed for him if he does not have one ofy his own selection ¢

Judge MarsHaLL, My answer, Senator, is that I would not want
to comment on the merits of that opinion or the language. I do not
think it would be f)roper. : ‘ .

Senator Ervin. I think this is a very simple question, Did not
the majority—that is, the five—who joined in.the Miranda case on
June 13, 1966, attempt to add to the provision of the fifth amendment
something\ that never apf)eared in the fifth amendment?

Judge MarsuaLr. If T might say, Senator, in the beginning, we
agreed that people have a right to interpret and criticize the Su-
preme Court, but there are certain who cannot, and I am one of those.

Senator Ervin. I am not asking you to criticize the Supreme Court.
I am just asking you if you do not think—this is not criticism, It
is not criticism to express an opinion as to what is true or not. My
question is simply, does not the Miranda case add some requirements
to the fifth amendment which are not in the fifth. amendment?

Judge MarsHALL. I cannot comment, respectfully; I say I cannot
comment on that opinion. , : ,

Senator Ervin. I helieve you did admit that you agreed with me
that these requirements prescribed a rule of conduct for the arresting
or the detaining officer, did you not?
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Judge Marsuarr. No, sir; T agreed that the words you read were
in the opinion, Senator. That is all T meant to say. That is all T meant
to say, that they were in the opinion.

Senator Ervin. But the words I read are not in the Constitution,
are they?

Judge Marsuarr. No, sir.

Senator Ervin. And prior to that time, no decision of the Supreme
Com‘?t even intimated that they were implicit in the Constitution, did
the

Judge Marsmarr, T would rather not comment on that, sir, because
" it is interpreting that opinion.

Senator Ervin., Senator McClellan was speaking of something yes-
terday about the incidence of crime in the United States.

You are familiar, I know, as a lawyer, with the magazine, “Case
and Comment,” which is published by the Lawyers Co-op of Rochester,
N.Y. It has this to say in its May-June 1967, issue:

The existence of crime, the talk about crime, the reports of crime, and the fear
of crime has eroded the basie quality of life for many Americans, A commission
study conducted in high crime areas of two large citles found that, first, 43 per-
cent of the respondents say they stay off the streets at night hecause of their fear
of erime; second, 35 percent say they do not speak to strangers any more because
of their fear of crime; third, 21 percent say they use cars and.cabs at night be-

cause of thelr fear of erime; fourth, 20 percent say they would like to move to
another neighborhood because of the fear of crime.

Then it adds this:

The findings of the commission’s national survey generally support those of the
local surveys. One third of a representative sample of all Americans say that it
is unsafe to walk alone at night in their neighborhoods. Slightly more than one
third say they keep firearms in the house for protection against criminals. 28
percent say they keep watchdogs for the same reason,

Do you not think that these facts poirt out this trnth, that this is no
time for judges to be inventing new rules to handicap law enforcement
officers in the enforcement of criminal laws?

Judge MarsHALL, Yes, o

Senator Ervin, Well, do you not think the Supreme Court invented
new rules in the Miranda case? . .

Judge MarsHALL. No, sir. o

Senator Ervin. I will ask you again, then, did those rules laid down
in the Miranda case ever exist before the Miranda case? ‘

Judge Marsiarr. I do not want to comment on the merits of the
Miranda opinion one way or another, . - ‘

Senator ErviN, You say they did not lay down new rules in the
Miranda case. You did say that. o "

Judge MarsmarL. No; T said T did not think the laying down of it
did anything to increase crime. -

* The CuArMAN. Repeat that, please.”

Judge Marstari: A broad statement, Mr. Chairman, I do not be-
lieve that any court decisions have; by the decisions themselves, in-
creased crime. ‘ '

Senator Ervin. Do you believe that outlawing of voluntary con-
fessions as admissable evidence would have any effect upon the en-
forcement of criminal laws? :
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Judge MarsuarL. My answer to that, Senator, would be the first
case I remember was back in the 1930’s that outlawed involuntary con-
fessions, the case of Brown v. Alississippi. That was quite a while back.
That was the first one, if I remember.

Senator Irvin. That is not quite a relevant answer to my question.

‘Do you believe that outlawing voluntary confessions would have
no impact upon the ability of prosecutors to bring self-confessed
criminals to justice? .

Judge Marsuarr. That is an arguable point.

Senator Ervin. We have had quite a lot of testimony before the
Subcommittee on Criminal Laws and Procedurcs. The prosecuting
attorney in the city of Baltimore came before the Subcommittee on
Criminal Laws and Procedures and testified as to the astounding
number of serious cases he has had to nolle pros or dismiss because
of the Miranda case,. o ,

I talked to prosecuting attorneys in North Carolina about this mat-
ter, and they said they were all seriously handicapped by the Miranda
decision. I also read a newspaper account from your State of New
York, which stated that a man who had voluntarily confessed that
he had murdered his common-law wife and five of her children had to
be released by the court because the arresting officer forgot to tell him
that he had a right to a lawyer. o

Judge MarsiiaLn, I am aware of that. I am also aware that the
National Association of Prosecuting Attorneys—I have forgotten the
exact name of it—appeared in the Méranda cases and gave very de-
tailed figures on that. fam aware of those statements.

Senator Ervin, Well, do you not consider—I am not now asking a
thing about the Aféranda case—do you not. think that the most con-
vincing evidence of the guilt of an accussed is his voluntary confession
that he committed the crime ? . o S

Judge MarsuarL. If it is voluntary. If it is voluntary. in the eyes
of the Jaw. ‘ : o , ‘ ‘

Senator Ervin, My question is a hypothetical question that has no
reference to the Miy*anga case, I am assuming that it is voluntary.

Judge MarsuALL. I know of no case, Senator, that prevents a man
from walking into a police precinct and, without anything else, say-
ing in the very greatest detail, I committed the following crime. T go
not see anything wrong with it. I do not know of any rule of law that
would keep it out. ' ‘

Senator Ervin, Would that be the only kind of confession that you
think would be voluntary ¢ o -

Judge MarsmaLL, No, sir. T am saying it is the most obvious one.
That 1s why I mentioned it, because I say our point of disagreement
among lawyers and judges and justices is as to what is voluntary and
what is not. o - : g o -

Senator Ervin. You joined in an opinion by Judge Friendly against.
thé warden of Sing Sing Prison, in which Judge Friendly said:

Granting all this, it remains trne that the chance of council’s presence would
have altered events is considerably less here than in the case of voluntary con-
fesstons, where a lawyer's advice can almost insure that none will be forth-
coming, ‘ o

You evidently agree with that statement of Judge Friendly, because
you concurred in his opinion. :
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Judge MarsHALL. Judge Friendly is one of my favorite authors,
and I agree with what he writes usually, without much exception.

Senator Ervin. And he says that a lawyer’s presence, to use his
words, almost insures that no confession will be forthcoming.

Judge MarstarL. We had several articles and several statements that
had been made in which that has been generally agreed among lawyers.

Senator Ervin. And so do you not agree with me and with Judge
Friendly that the securing of the presence of a lawyer as required in
the AMiranda case makes it virtually certain that nobody hereafter
will ever make any confession ?

Judge Marsnarr. I guess you would say, Senator, that the excep-
proves the rule, but in another case, the opinion of which I wrote, the
lawyer advised the client to confess.

Senator Ervin. Yes, but now, under the Federal rulings——

Judge Marsnarn. He advised him. The man would not have con-
fessed, except the lawyer told him to.

Senator IrviN. Now, under the Federal rulings they would have to
set that aside, would they not, in Federal court ?

Judge Marsuarr. If a man has a lawyer and the lawyer tells him to
confess, it would be set aside? I do not know of any case that says that.

Senator Ervin. The Federal court afterward would look into it and
determine whether the lawyer ought to have given him that advice
In so doing, the court would look with hingsight instead of judging
by the circumstances that existed in the trial court, and would prob-
agl reach the conclusion that the lawyer gave him improper advice
an(i’ was, herefore, incompetent, and that the defendant. oug%t to get a
new trial.

Judge MarsuarL, I know of no case on that point.

Senator Trvin. Has not the Supreme Court of the United States,
during recent years, virtually abolished the doctrine which we lawyers
call the doctrine of res judicata in criminal cases in State courts?

Judge MarsHALL. I do not know of any instances of that being true.

Senator Ervin. Was it not a rule of law, when you and I got our
licenses, that an accused in a criminal case had to set up every defense
that he had and every claim that could be litigated in the criminal
case, and that a conviction and a judgment pronunced upon it was con-
clusive as to every matter actually litigated in the cases and every mat-
ter which could )l,mve been litigated in the case under the applicable
law ?

Judge MarsHarL. I say with all due respect, we have to leave habeas
corpus. It was always available. . :

Senator ERrvin. %‘Ormerly in habeas corpus proceedings the on}l{
question that was inquired into was the jurisdiction of the court which
tried and sentenced the accused. ) L.

T ask you if the doctrine of res judicata did not once apply in crimi-
nal cases, and if that doctrine did not say to the accused, you must
speak now or forever after hold your peace, and that a verdict of
guilty and judgment on the verdict of gullgy‘ ended all possible con-
troversy as far as trial courts were concerned in rés%:)ect of qvery mat-
ter litigated and every matter that could be litigated?

Judge Marsirart, With all due respect, Senator, as I remember back
in the thirties, most of the States in this Union had postconviction

remedies.
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Senator Ervin. Yes. Illinois was the first State that passed a post-
conviction statute, was it not? .

Judge MarsaALL. 1 do not remember, but in my time, they all had
some form—not all. Florida did not get one until recently.

Senator ErviN. As a matter of fact, did not Illinois have to pass a
postconviction act in order to protect itself against decisions of the
Supreme Court of the United States which released from prisons per-
sons who had been sentenced years before?

Judge MarsuaLL. I do not know vhe reason for the passage of the
Illinois law,

Senator Ervin. It is a fact, is it not ¢

Judge MarsHALL. I do not know.

Senator Ervin. I think if you luok into the history of it, the answer
which my question implies as being correct, will be found.

As a matter of fact, we have a post-conviction act in North Carolina.
I believe I wrote the first decision under it. And in the system we have
now, under the doctrines now prevailing in the Federal courts, that
State court first tries a defendant, and then the defendant tries the
State court in the postconviction procedure. He can now, under some
recent decisions of the Federal courts, go into court the third time and
try his lawyer to see whether he had a competent lawyer.

Is that not permissible under: . .

Judge MarsuALL. I know of one fourth circuit case which did grant
release on the basis of incompetence of the lawyer. That is the only
decision I know of in the country. ' o

Senator Ervin. And in that case, Chief Judge Haynesworth stated
in a dissenting opinion that there is no longer any finality to a crimi-
nal trial so far as the defendant is concerned.

Judge MarsHALL. As I remember, that is what Chief Judge Haynes-
worth said. : :

Senator Ervin. Just to save time and not to ask questions to which.
I will receive no answer, you are not willing to comment or give us
the benefit of your opinion on any provision of the Constitution that
might hereafter under any circumstances come into question in the
Supreme Court ?

Judge Marsmarr. I am not unwilling. I think it would be improper

for me to give an opinion on any provision of the Constitution or any
case that will be involved if I am confirmed. It is not——
_ Senator Ervin. Does that not mean in substance that you are unwill-
ing to give us an opinion on any part of the Constitution, because con-
ceivably, every part of the Constitution can be involved in some litiga-
tion in the Supreme Court,? _

Judge MarsHALL. To the contrary, Senator, I have limited mine so
far to cases I am certain will come up or are already there.

Senator ErviN. Can you think of any cases that you think will
never come up in the Supreme Court ? ‘

Judge MarsuarL. No, sir. :

Senator Ervin. I cannot think of one, because its jurisdiction is
vast. I will tell a story concerning some Justices of the Supreme Court
in a bygone day which illustrates how broad the jurisdiction of the
Supreme Court is. According to the story, two Justices concluded
they had been imbibing alcoholic beverages a little too much, and

81-914—07——5
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decided to curtail this activity jointly. They agreed that they would
not take any drinks except on the days when 1t was raining. A long
dry spell came, and these two Justices became exceedingly thirsty.
They held a conference and decided that no matter how dry it was in
Washington, their jurisdiction was very broad and that it was bound
to be raining somewhere within their jurisdiction. Consequently, they
(cziopcluded that they would not violate their agreement if they took a
rink. -

Since the jurisdiction of the Supreme Court is so broad, I cannot
think of a single case involving the Constitution or acts of Congress
enacted pursuant to it, or treaties made in behalf of the United States
that coufd not possibly come before the Supreme Court for decision.
Do you not agree with me that Members of the Senate have a right
30 be %oncerned with the decisions the Supreme Court is likely to heand

own ¢

Judge Marsuavrn. I think so, Senator, and I think that has been the
problem every time a nominee has come before this committee. It is
the same problem. There is nothing new about it. It is a problem.

Senator Ervin., With all due respect, I would have to say, you not
only refuse—or, rather you say that you prefer not to answer questions
relating to decisions that may be handed down in the future, but you
do not want to answer any questions with respect to decisions handed
down in the past.

Judge MarsHALL. If it is in the contemporary history of the Court—
I mean we discussed Ogden and cases back in the past century. They
are so solidified in the law, there is no problem there, as I see it.

Senator Ervin. Some of these other things I asked you about were
solidified in the law from 1790 until June 13, 1966.

Judge MarsuaLL. I was perfectly willing to discuss the fifth amend-
!élent and to look it up against the recent decisions of the Supreme

ourt.

- Senator Ervin. Let us discuss it before the recent decisions. That
is what I am trying to do. Did not the Supreme Court in every case
prior to these recent decisions, whose names I will not mention, hold
that the words of the Constitution that no person shall be compelled
in any criminal case to be a witness against himself, did not apply to
voluntary confessions for three reasons: First, the amendment ap-
plied to compelled testimony only; secondly, it applied only to testi-
mony which an accused is required or permitted to give as a witness;
and third, it applied only to such testimony when given in a judicial
proceeding ? ' :

Judge MarsuaLL. No, sir, I do not agree.

Senator Ervin. Can you tell me some case that did not hold that?

Judge Marsuawn, The first two confession cases did go off—they
were involuntary. But they involved outside of the jurisdiction of
the court. The confessions were obtained in the sheriff’s office and
you had in your question only providing they were in the court. That
is the thing I do not agree with,

Senator Ervin. That is all the provision of the Constitution alludes
to, the testimony of a witness. A person is not a witness except when
he is re(%uired or permitted to give testimony before a tribunal of
some sort.
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Judge Marsnarn. Brown versus Mississippi said a confession
involuntarily obtained outside of the courtroom could not be used, and
Chiet Justice Hughes said the rack and torture chamber shall not
be used for due process.

Senator IErvin, That was not the first time an involuntary confes-
sion was excluded.

Judge MarsyALL, The first one I know of.

Senator Ervin. That was the first time that the Supreme Court
held that the due process clause of the 14th amendment applied to
an involuntary confession in a State court. As a matter OF fact, in
every jurisdiction that I know anything about, every American juris-
diction that I know anything about, they have had the rule that a
voluntary confession is admissible and an involuntary confession is
inadmissible. This was true since the creation of this Republic.

Judge MarsirarL. But I think it was the first United States Supreme
Court decision on the point.

Senator Ervin. I think you will find it is the first time that the
Supreme Court of the United States held that the due process clause
of the 14th amendment applied to a criminal case tried in a State
court.

Judge Marsmuarr. I think that is correct.

Senator Ervin. But before that, the Supreme Court of the United
States certainly had cases dealing with mvoluntary confessions in
Federal courts, and all of the courts of the States had cases dealing
with involuntary confessions involved in State trial wants.

Judge Marsnarr. I thought I said, Senator, that that was the first
time the Supreme Court had held a State conviction based on an
involuntary confession to be unconstitutional and reversed.

Senator Ervin, Well, I agree with you, I think it is the first time
the Supreme Court said that the due process clause of the 14th
amendment applies to involuntary confessions in State cases.

Judge MarsuaLr. I think I also agreed with you that prior to that
time, the States had uniformly taken care of it themselves in the State
courts.

Senator IErvin. Yes, but now they are not trusted to take care of
themselves any more.

Senator Harr. Mr. Chairman, yesterday Senator Kennedy had in-
dicated that he would offer for the committee record the files on briefs
and opinions of Solicitor General Marshall. Senator Kennedy was
called to Boston on what we hope will be a blessed event, and has left
the str{nent with me that I would like to read as I make this ofter.

I am submitting for the record briefs flled by Solicitor General Marshall in
the Court criminal cases which were heard by the Supreme Court during the
past two terms,/They show, in my opinion, that the Solicitor General has a
full awareness of the needs and problems law enforcement, as well as a
conscientious regard for individual rights./In putting this material into the
record, I think we ought to offer it for the permanent committee filles, I em-
phasize that these were briefs filed by Judge Marshall in his role as_an_Ad-
vocate. I respect the point which you made yesterday, that he is perfectly will-
nig that this committee examine and consider all the statements of record and
it reflects his briefs ag filed and opinions as written, but does not_ beligve in his

present status as a nominee that he should express any opinion concerning
speetfic fssues which are likely to come before him in the future as a Justice.
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The Cuairaan. You want that copied into the record ?

Senator Harr. No, Mr. Chairman. Senator Kennedy, I think, offers
them for the permanent committee files, but makes them available.

The CrarraaN, Without objection.

(The material referred to will be found in the files of the com-
mittee.

Senaz:or Harr. This is a continuation of Senator Kennedy’s state-
ment: '

In addition, Mr. Chairman, Judge Marshall’s opinions as a Judge of the
Second Circuit are already listed at Pages 4 through 6 of the hearings held
upon his nomination as Solicitor General on July 29, 1965, K

That concludes Senator Kennedy’s statement.

I just want to indicate that I share fully the position Senator Ken-
nedy has taken.

Senator Ervin. Well, unfortunately, I do not believe we will have
time during this month to read all of those decisions or all of those
briefs. Frankly, I am sorry that the nominee will not do as all of us
enjoy doing, speak for himself. I am disappointed that the nominee
has a reluctance, and X believe I could even go far enough as to
characterize it as an unwillingness, to answer any questions con-
cerning the meaning of the Constitution which would reveal to the
members of the committee and Senate what his constitutional or
judicial philosophy is. That would be the easiest and most divect way
to get it.

Senator Harr. Mr. Chairman, I would like to make just a very brief
comment.

The CuairmaN. We will recess now until 10: 30 o’clock Tuesday
morning.

Senator Harr. Could we not come back this afternoon? We are not
in session.

The CHamrMAN. Certain Members of the Senate are going to leave
town at 1 o’clock.

Senator Hart. To continue the thought that Senator Ervin has
mentioned, I think it is one that causes us all trouble, and it would
require some study, but the briefs that have been filed by Solicitor
General Marshall, the opinions written by Judge Marshall, the briefs
offered by him in'a wide-ranging career, give us probably as full a
basis on which to judge his qualifications for nomination to the Su-
preme Court as any man who in all history has appeared before this
committee.

-~ Senator Ervin. You would not suggest that we postpone acting
until we have such.an opportunity. I have tried to read the nominee’s
opinions, I find some of them to be 15 or more pages long.

- Tlhe CrairmMan. We can save that for executive session, gentlemen.

Wae will recess now until next Tuesday at 10 : 30.

(Whereupon, at 12 m., the committee recessed until Tuesday, July
18,1967,at 10: 30 a.m.)
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TUESDAY, JULY 18, 1967

U.S. SexaTe,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call, at 10:30 a.m., in room
2228, New Senate Office lguilding, Senator John L. McClellan presid-
ing, :

’resent: Senators McClellan, Ervin, Hart, Bayh, Burdick, Tyd-
ings, Hruska, Scott, Fong, and Thurmond.

Also present: John H. holloman, chief clerk.

Senator McCreLLAN, The committee will come to order.

Good morning, Mr. Solicitor General.

STATEMENT OF HON. THURGOOD MARSHALL, SOLICITOR GENERAL
OF THE UNITED STATES—Resumed

Judge MarsHALL, Good morning, Mr. Senator.

Senator McCreLLaN. The Chair will announce that Chairman East-
land will not be here this morning. He missed an airplane connection
and has asked me to preside during the morning session. I was not
here at the last meeting of the committee, but I am advised that Sen-
ator Ervin was in the process of questioning the nominee at that time,
I assume he would like to proceed.

So, Senator Ervin, go right ahead.

Senator Ervin, J ugge, the sixth amendment says that in all crimi-
nal prosecutions, the accused shall enjoy the right to have the assist-
ance of counsel for his defense.

Did not the Supreme Court uniformly hold, prior to the Escobedo
case, that the right to counsel accrued at the beginning of criminal
prosecution, and that a criminal prosecution did not begin until some
formal charge in the form of a complaint or warrant or bill of indict-
ment or an information was filed against him by one having the
authority to take such action ?

Judge MArsHALL. I think that is correct.

Senator ErviN. Did not the Court hold in the Z'scobedo case for the
first time that the right of counsel arose not at the time of the com-
mencement of the criminal prosecution, but arose whenever an ofticer
having him in custody began to suspect in his mind that the person in
his custody might have some connection with the crime he was
investigating ¢

65
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Judge MarsuALL. I think he went a little further, Senator. It was
not that he thought so, but that his investigation up to that time cen-
tered in on a particular person as a suspect.

Senator Irvin. Is that not, in effect, that when the officer begon
to suspect that the man in his custody had a part in the commission
of the crime he is investigating, then his right to covnsel arose?

Judge Marstrann, Bear in mind that in the FZseobedo case, the
lawyer was standing outside trying to get in.

Senator Iirvin. The /scobedo case was a hard case. IHard cases are
the quicksands of law. The Court ought to have held, in my opinion,
in the circumstances there that it was an involuntary contfession and
excluded it on that basis. Instead of doing so, it undertook to change
the meaning of the Constitution. Instead of saying that his right to
counsel arose when the criminal prosecution was begun, the Court
held it arose when the oflicer having the accused in custody began to
suspect that he was the guilty party. I do not know how you can in-
vade the contents of the officer’s mind and determine when a suspicion
arises in it.

Judge Marsuarn. I think it is not just a suspicion, it is that the man
is a suspect. It is a little more. :

Senator Ervin. Yes. But the Court holds that the constitutional
right of counsel arises when the officer begins to have a substantial
suspicion that the party in custody is the guilty party ?

J} udge Marsuarrn., I guess that would be fair to say.

Senator” Ervin. Yes, sir.

Now, that was quite a substantial change from the interpretation
placed on the sixth amendment prior to that time; was it not?

Judge MarsnarL. I do not think the specific issue had come up be-
fore, in that context.

Senator Krvin. The issue had come up time after time, had it not,
as to when a man’s right to counsel accrues and the Court had con-
sistently held it only accrued when the criminal prosecution was
formally begun?

Judge Marsuarn. Well, a few years before that, it was generally
understood you did not have a right of counsel at arraignment. Then
the Supreme Court, in the Maryland case and in the Alabama case—I
think Fam correct—held that he should be there at arraignment.

Senator Ervin. The accused is arraigned to ascertain how he pleads
to a charge already made. Are you familiar with the case of South
Carolina v. Katzenbach?

Judge Marsmarrn., Yes, sir.

) Sen?ator Ervin. That involved the Voting Rights Act of 1965; did
1t not *

Judge MarstiarL, That is right. It was the Voting Rights. I think
it was the 1965,

Senator Ervin. I will ask you if the Supreme Court of the United
States did not say in the case of ex parte Milligan 4 Wall. 2, that
the U.S. Constitution is the law for rulers and people, equally in
war and peace, and covers with the shield of its protection all classes
of men at all times and under all circymstances, and that no doctrine
involving more pernicious consequences was ever invented by the wit
of man than that any of its provisions can be suspended during any
of the great exigencies of government.

!
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Does not section 2 of article I of the Constitution provide that
Representatives in Congress shall be elected by the persons possessing
the qualifications for voting required for electors of the most numerous
branch of the State legislature?

Judge MarsHALL. I think that is accurate.

Senator Iirvin. And does not the 17th amendment provide that
U.S. Senators are to be elected by electors possessing the qualifica-
tions prescribed by law for electors of the most numerous branch of
the State legislature also?

Judge MarsHarLn. I think that is correct.

Senator Krvin. Do not those two provisions of the Constitution
make it plain that the State has the power to prescribe qualifications
for voting for State and Federal offices, subject only to the limita-
tion that they cannot deny or abridge the right to vote by reason of
race or sex? ~

Judge MarsHALL, Well, Senator, it is my understanding that that
was thoroughly debated in the Halls of Congress.

Senator Ervin. It was.

Judge MarsmavLr, And Congress decided it was within their province
to pass that bill.

Senator Ervin. But after all, the power to make the determination
as to \ghether an act of Congress resides in the Supreme Court; does
it not?

Judge MarsHaLL. The Supreme Court’s interpretation of the Con-
stitution.

Senator ErviN. And did not the Supreme Court of the United
States hold in the case of South Carolina versus Katzenbach. that
Congress had the power to determine by a legislative act without a
judicial trial that the election officials ot six States had violated the

rovisions of the 15th amendment and that on the basis of that legis-
ative declaration of guilt that Congress had the power to suspend
the constitutional right of the States to prescribe and use literacy
tests in establishing the qualifications of voters?

Judge MarsuaLL, Well, T would prefer to rely on the decision
itself, but I think that that is a fair statement.

Senator Ervin. Yes. Now, how can you reconcile that holding with
the declaration in Ex parte Milligan that the Constitution of the
United States is a law for rulers as well as the people and that no
doctrine involving more pernicious consequences was ever invented
by the wit of man than that any of its provisions be suspended during
any of the great exigencies of government ?

Judge Marsmarr. Well, I rely upon the opinion of the Supreme
Court. That argument was made to the Supreme Court and the
Supreme Court rejected it.

enator ErvIN. Do you accept as a correct interpretation of the
power of Congress under the Constitution that Congress can suspend
the power of the State to perform the functions which the Constitu-
tion allows it to perform ?

Judge MarsHALL, As an abstract statement, I would say “No.” As
an abstract statement.

Senator Ervin. But the Court decided Congress did have that
power in the South Carolina v. i{atzenbach ?
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Judge Marsnarnn. I do not think the Court said exactly that. T am
sure it did not.

Senator Ervin, Do you not agree with me that under the second
section of the first article of the Constitution, the States have the
power to prescribe the qualifications of the voters; not only in respect
to their own State legislatures, but also the U.S. Congress?

Judge MarsirarnL, Subject to the restrictions of the same Constitu-
tion.

Senator Enrvix. And do you not agree with me that under the 17th
amendment, the States have the like power with respect to electors
of the Senators?

Judge Marsiianr. Subject to the same Constitution.

Senator Ervin. What provisions of the Constitution would interfere
with that right?

Judge MarsiaLL., The 14th and 15th amendments.

Senator Ervin, But also under the Constitution it says that Con-
gress shall pass no law, no bill of attainder?

Judge Marsuarr., That is right.

Senator Ervin. And a bill of attainder is a legislation act which
condemns persons without a judicial trial, is it not.?

Judge MarsuaLL. I do not think the bill of attainder has come up
in the Supreme Court more than once.

Senator Ervin, It came up in the Garland case, the Cummings case,
and in the Lowett case.

Judge MArsHALL. Yes.

Senator ErviN, In the Lovett case, the Court held that the Con-
stitution prohibited passing bills of attainders applying to Federal
officials, did it not ¢

Judge MarsiarLn, That is right.

Senator Ervin, And in South Carolina v. Katzenbach, it held in
offect that the constitutional prohibition against passing bills of
attainder did not apply to State officials, did it not?

lell(lge Marsuarr. 1 do not remember whether that was specifieally
said.

Senator Ervin, Did Congress not condemn the election ofticials of
six different States or parts of States and say that they would have
to come to the District of Columbia to establish their innocence in the
District Court of the District of Columbia ¢

Judge MarsuarLr, They said that pursnant to the 1965 act, they were
required to follow the 1965 act.

Senator Ervin. The Congress declared they were guilty, did they
not, of violating the 15th amendment ? )

Judge Marsirarr. I do not buy the word “guilty’ necessarily. It said
that they had violated it. '

Senator Ervin. It said they had violated the 15th amendment. If
gxey viol?nted the 15th amendment, they miust have been guilty, must

ey not

Judge Marsiarr, I just would not use the word “guilty.”

Senator Ervin. If it did not declare them guilty of doing so, it
found they did so, did it not.?

Judge Marsiarr, It found that they did that.
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Senator Ervin. And it said they could not exercise the power the
Constitution gave to the States to require and use a literacy test in
determining the qualifications of the voters?

Judge MArsHALL. That is right. .

Senator Ervin. And they said the States, in order to get back their
constitutional powers, would have to come to only one court on the
face of the entire earth, the District Court of the District of Columbia?

Judge MarsHALL, That is as I remember the act.

Senator Ervin. And the act which was held constitutional by the
Court requires the State officials of the State of Mississippi to come
1,000 miles and bring witnesses with them, to establish their innocence

here, does it not ?

Judge MarsuacLw. I think that that is possible, but I do not see where
that is— .

Senator Ervin. I am trying to find out your idea of due process of,
law. Do you think the due process of law clause of the fifth amend-
ment would permit the Congress to pass a law saying that persons
other than persons subjected to criminal charges can have their rights-
vindicated in only one court of the United States? :

Judge Marsiani. Is it not true, Senator, that many governmental
actions have to be brought in the District of Columbia, regardless of
where the particular matter occurred ?

Senator Ervin. Only so far as I know in respect to the questions
of the situations where the Federal Government permits itself to be
sued or permits its officinls to be sued.

Judge Marsuarr. But you do have to come to Washington.

Senator Ervin. If as the Supreme Court holds in South Carolina v.
Katzenbach such an act as that constitutes or affords due process of
law, then Congress has the power to provide that in all civi} cases the
only court that could have jurisdiction would be a Federal court
sitting in the island of Guam, would it not ¢

Judge Marsiarnn, I do not agree.

Senator Typixes. I do not understand your question, Senator. I am
mixed up. .

You were in the Voting Rights Act and you jumped to E'scobedo.

Senator Ervin, I beg your pardon. I am asking about the Voting
Riehts Act. I have not gone hack to £'scobedo.

Do you not think it is a rather shabby form of due process of law
for the Congress to say and the court to uphold its saying that a per-
son can vindicate its right under the Constitution of the United States
in only one court. on the face of the earth; namely, the District Court
of the District of Columbia ? '

Judge MarsraLL. I would have to get the particular crime that is
involved. I cannot answer that in an abstract proposition. I would say
that normally if you go back to your common law, you are tried in the
area where you commit the crime.

Senator Ervin. Do you not think it is implicit in the guarantee of
due process of law that litigation should be conducted where the liti-
gants have a fair opportunity to present their testimony and to bring
the witnesses? - . S

Judge MarsniarL. I think that would be true,

Senator ErviN, Do you not think it is'a handicap and an obstacle to
State elections officials in Southern States to have to journay anywhere
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up to 1,000 miles and bring witnesses that distance in order to estab-
lish their innocence of a congressional condemnation rather than a
judicial condemnation?

Judge Marsnarr, The main problem is there is no problem of cost.
The States can afford it. No. 2, with air travel today

Senator Ervin, As a matter of fact, that bill as originally framed
did not even provide that they could obtain a subpena that would run
more than 100 miles from the District of Columbia. I raised the point
and Congress amended the bill so that the court in its discretion could
authorize a subpena to run further than that. Do you not think the
State election officials in North Carolina or Mississippi are denied the
right to due process of law when they do not have a right to com-
pulsory process to bring the witnesses here?

Judge Marsitann., I do not know whether you are right or wrong
on that.

Senator Ervin. You do not? Well, you have no opinion whether that
is right or wrong?

Judge MarstarLL. As an abstract proposition, I say T do not have an
opinion, Senator. It is an abstract proposition.

Senator Ervin. It is a very concrete proposition in the case of North
Carolina. We have the election officers of 40 of our counties con-
demned by act of Congress and denied the right to exercise the con-
stitutional powers of the State of North Carolina in those 40 coun-
ties. Under the Voting Rights Act, they have to come to the District
of Columbia and bring witnesses all the way to the District of Co-
lumbia to prove their innocence in the district court here. And under
this act, they do not even have the right of compulsory process to
obtain the attendance of their witnesses. They cannot even enjoy such
right unless the court here grants it to them as a matter of grace.

Judge Marsuarn, My answer, Senator, would be that if that were
presented to me as a Justice of the Supreme Court, I would consider it
on hoth sides and make up my mind as to whether it was constitutional
or not.

Senator Ervin, Well, T am not a Justice of the Supreme Court and
never will be, but, if T were a Justice of the Supreme Court, I would
say that was too shabby a course of procedure to constitute due process
of law.

Senator Typinas. Is the Senator asking him how he would rule if
the case came before him?

Senator Ervin. No, all I am asking him is on the decisions of the
Supreme Court that have been handed down.

Senator Typrnas. Those are the past. T do not think it would be fair
to ask him a hypothetical fact question about a case in the future.

Senator Ervin. T am just telling him at this point what I would do
if T were a Justice of the Supreme Court.

You are familiar with the case of Katzenbach v. Morgan?

Judge MarsHALL. Yes, sir. :

Senator Ervin. In that case, Congress passed a law invalidating the
New York constitutional provision prescribing that no person should
be permitted to vote in New York unless he is literate in the English
language. Is that right? ) :

udge Marsmarr. That is right.

N b Py
[ ] “ N =



NOMINATION' OF THURGOOD MARSHALL 71

Senator Iirvin. Did not the majority of the Supreme Court hold in
that case that the Supreme Court would not inquire into whether or
not the New York constitutional provision was in harmony with the
equal protection of the laws c]lause of the first section of the
14th amendment ?

Judge MarstarrL. In the 4/organ case, as I remember it, the partic-
ular provision was based on the equal protection clause of the four-
teenth amendment and the Supreme Court held that Congress, under
section 5 of the 14th amendment, had power to pass that particular
section,

Senator Ervin. And it was held there by the Supreme Court that
Congress had power to invalidate the state law of New York, not-
withstanding t‘xe fact that the court itself might hold that that law
was in perfect harmony with the Constitution and particularly with
the equal protection clause of the first section of the 14th amendment,
did it not?

Judge MarsmaLL. I do not agree with the last part of your statement.,
I agree with the first part.

Senator Ervin. Well, it said in that case that New York did not even
have the right to have the Supreme Court to determine whether its
law was constitutional, did it not ?

Judge MarsiiALL. I do not remember. I do not have the case before
me and I do not remember. All I remember is that the Supreme Court
upheld that. particular provision of tlie Voting Rights Act.

Senator Ervin. Did it not hold this? I call your attention to head-
note (b) on page 642 of the report in 384 U.S. “Congress power under
section 5§ of the 14th amendment to enact legislation prohibiting en-
forcement of a State law is not limited to situations where the State
law has been adjudged to violate the provisions of the amendment
which Congress sought to enforce. It is therefore the Court’s task here
to determine, not whether New York’s English literacy requirement
as applied violates the equal protection clause, but whether section
4(e)’s prohibition against that requirement is ‘appropriate legislation’
to enforce the clause.” '

Is that not a correct summarization ?

Judge Marsiarnr. That is correct.

Senator rvin. In other words, Congress can nullify a State law,
regardless of whether the State law is in conformity to the equal pro-
tection clause of the 14th amendment ?

Judge Magsiiarn, The holding as I understand it is that under see-
tion 5, which gives Congress the authority to pass necessary legislation
to enforce the 14th amendment gives Congress certain rights that the
courts would not have. ‘

Senstor Ervin. Do you not think that when New York came to the
Supreme Court asserting its constitutional provision requiring literacy
in the English language as a condition precedent to the right to vote
was constitutional, it was the duty of the courts to pass on that
question ?

Judge MarsuaLL. If it had come there without an act of Congress.

Senator Ervin. With or without an act of Congress.

Judge MarsuarL, Well, Senator, that is my point of difference. If
there 18 no act of Congress specifically interpreting the 14th amend-

B e T )
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ment, then the court has the duty to interpret it. But their limitation
is greater against the Court doing it than it is against Congress, solely
because of section 5.

Senator Ervin. Is that not a statement of the doctrine that Con-
gress, instead of the court, passes on the constitutionality of a State
statute?

Judge MarsHALL. Not in the least.

Senator Ervin. Did not the Supreme Court of the United States
hold in the Lassiter case, 360 U.S. 45, from North Carolina, that ex-
actly the same kind of a State literacy test—that is, one in the English
language—was in full compliance with the equal protection clause of
the 14th amendnient ¢

Judge MarsiarL, I do not want to quarrel with words, but it said
it did not violate the equal protection clause.

Senator Envin. Did not Justice Douglas say in the opinion in the
Lassiter case not only that such a State law does not violate it, but a
State clearly has a right to decide that literacy in the English language
is a reasonable qualification for voting ?

Judge Marsuarn, That was in the absence of a specific act of
Congress.

Senator Ervix. Then what the Constitution means where there is no
act of Congress is one thing, and what the Constitution means where
there is an act of Congress is quite a different thing. Is that your
position?

Judge MarsHALL. It is not my position.

Senator Ervin. You said that the act of Congress interpreted the
ﬁlrst section of the 14th amendment respecting the equal protection
clause.

Judge Marsiarn. That was after extensive hearings, miles of rec-
ord, and Congress came to that conclusion. The Supreme Court then
had to look at that and determine as to whether or not Congress had
that authority.

Senator Erviy. Did not the State of New York raise the point, say-
ing that under the Constitution it had the right to establish literacy in
the English language as a qualification for voting? Did the State of
New York not say that in that case?

Judge MarsuaLL. Substantially correct.

Senator Ervin. Do you not think as a lawyer it was the duty of the
Supreme Court to determine whether New York had that right.?

Judge Marsrarn, I think it was the duty of the Supreme Court to
interpret the Constitution as applied to the act of Congress, which was
the one point, the only point that was before the Court.

Senator Ervin, Now, the Supreme Court did not pass on that ques-
tion, did it, in the New York case, K atzenbach v. Morgan?

Judge Marsuarr. In Katzenbach v. Morgan, the only point before
the Court was the constitutionality of section 4(e), as I remember.

Senator Ervin. The Supreme Court declined to pass on whether the
New York law was constitutional under section 1, did it not ¢

Judge MarsHALL. I do not say they declined. I say they did consider
the Lassiter case in great detail.

Senator Ervin. The majority opinioh undertook to distinguish the
case from the Lassiter case, which held a similar act was constitutional,
because there was not an act of Congress in the Lassiter case.

t
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Judge MarsuArL. That is right. That is the way I understand it.

Senator Ervin. But there were acts of Congress, that is, civil rights
acts which were passed a hundred years ago and which were in force at
the time of the Lassiter case, they provided that no person should be
denied his right to vote under the Constitution ¢

Judge MarsHaLL. That has never been declared unconstitutional.

Senator Ervin. The majority opinion sets out these words on page
648. I read:

The Attorney General of the State of New York argues that an exercise of
congressional power under Section 5 of the Fourteenth Amendment that to
prohibits the enforcement of a state law can only be sustained if the Judicial
Branch determines that the state law is prohibited by the provisions of the
Amendment that Congress sought to enforce. More specifically, he urges that
Section 4(e) cannot be sustained as appropriate legislation to enforce the Equal
Protection Clause unless the judiclary decides—even with the guidance of a
congressional judgment—that the application of the English literacy require-
E:l::lg prohibited by Section 4(e) is forbldden by the Equal Protection Clause

That is what the Attorney General of New York contended. He
claimed the Supreme Court should rule upon the constitutionality of
the New York law in respect to the equal protection clause of the 14th
amendment. That was his position, which Fhave just read.

Now, the majority opinion says “we disagree.”

Then it goes on to the next page, omitting some matters not ger-
mane: ¥

Thus our task in this case is not to determine whether the New York English
literacy requirement as applied to deny the right to vote to a person who success.
fully completed the sixth grade in a Puerto Rican school violates the Equal
Protection Clause,

Is that not an astounding doctrine, that it is not the duty of the
Suprz2me Court to pass upon the constitutionality of a State law which
has baen stricken down by Congress?

Judge MarsuarL., The constitutionality of the New York law was
not before the Court. What was betore the Court, as I remember it,
was the constitutionality of 4(e).

Senator Ervin. Well, the State of New York tried to put it before
the Court, did it not?

Judge MarsuaLL, It did it in brief and in argument.

Senator Ervin. New York asserted that the act of Congress invali-
dating its literacy test was unconstitutional because such literacy test
was consistent with the equal protection clause of the first section of
the 14th amendment. The Court declared that Congress had the power
under section 4 of the 14th amendment to pass appropriate legislation
to enforce the equal protection clause, and the act of Congress con-
stituted appropriate legislation under section 4, regardless of whether
the New York law stricken down by the act of Congress was con-
sistent with the equal protection clause, Hence, the Court in effect said
that Congress rather than the Court had the right to pass on the
constitutionality of the New York law under section 1. Is that not the
result of that opinion?

Judge MarsuarL. I do not agree, because the Supreme Court finally
passed upon the constitutionality of 4 (e). The Supreme Court passed
on it.
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Senator Ervin. Yes, but the Court ignored the question of whether
or not it was constitutional nnder the first section of the 14th amend-
ment, did it not? It absolutely refused to pass on that question.

Judge MarsiaLL, Refusing to pass on it and ignoring it is different.
It held it was not in that case. )

Senator Exvin. The Court said it would not pass on that question
because Congress had passed on it, did it not ? )

Judge MARSHALL, “;ell, they said that Congress had passed on it and
their j ((i)b was to interpret whether Congress had constitutional author-
ity to do so. ‘

ySenator Ervin. Yes; and the Court held, in essence, that the Congress
instead of the Court had the power to pass on the question whether the
New York literacy test violated or was in harmony with the equal

ri)(;e)ction clause of the 14th-amendment. Is that not exactly what they
eld ?

Judge MarsmaLn. Subject to the final determination of constitu-
tionality by the Supreme Court. '

Senator Ervin, llzhe Court said it did not, or could not, even pass on
it as far as the equal protection clause was concerned.

Judge MarsHALL., They said they passed on section 4(e), Senator.

Senator ErviN. Yes; but the Court refused to pass on section 1, did
it not ? It said that was for Congress.

Judge MarsizarLL, The record speaks for itself.

Senator IErvin. We will put this opinion in the record and let it
speak for itself.

I ask that this copy of the case of Katzenbach v. Morgan be printed
at this point in the record.

Senator McCreLLan, Without objection, so ordered.

(The copy of the case referred to follows:)

[Syllabus]
KATZENBACH, ATTORNEY GENERAL, ET AL, V. MORGAN ET UX
Appeal From the United States District Court for the District of Columbia

No. 847. Argued April 18, 1966.—Decided June 13, 1966*

Appellees, registered voters in New York City, brought this suit to chal-
lenge the constitutionality of § 4(e) of the Voting Rights Act of 1965 to the
extent that the provision prohibits enforcement of the statutory requirement
for literacy in English as applied to numerous New York City residents from
Puerto Rico who, because of that requirement, had previously been denied
the right to vote. Section 4(e) provides that no person who has completed
the sixth grade in a publie school, or an accredited private school, in Puerto
Rico in which the language of instruction was other than English shall be
disfranchised for inability to read or write English, A three-judge District
Court granted appelees declaratory and injunctive relief, holding that in en-
acting § 4(e) Congress had exceeded its powers. Hcld: Section 4(e) is a
proper exercize of the powers under § 5 of the Fourteenth Amendment, and
by virtue of the Supremacy Clause, New York’s Hnglish literacy requirement
cannot be enforced to the extent it conflicts with § 4(e). Pp. 646-658.

(a) Though the States have power to fix voting qualifications they cannot
do so contrary to the Fourteenth Amendment or any other constitutional
provision, . (47.

|
*Together with No. 877, New York City Board of Elcctions v. Morgan et ux., also on
appeal from the same court.
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(b) Congress’ power under § 5 of the Fourteenth Amendment to enact leg-
islation prohibiting enforcement of a state law is not limited to situations
where the state law has been adjudged to violate the provisions of the
Amendment which Congress sought to enforce. It is therefore the Court’s task
here to determine, not whether New York’s English literacy requirement as
applied violates the Equal Protection Clause, but whether § 4(e)’s prohibi-
tion against that requirement is “appropriate legislation” to enforce the
Clause. Lassiter v. Northampton Election Bd., 360 U.S. 45, distinguished.
Pp. 648-650.

(¢) Section 5 of the Fourteenth Amendment is a positive grant of legisla-
tive power authorizing Congress to exercige its discretion in determining the
need for and nature of legislation to secure Fourteenth Amendment guaran-
tees. The test of McCulloch v. Maryland, 4 Wheat. 316, 421, is to be applied
to determine whether a congressional enactment is “appropriate legislation”
under § 5 of the Fourteenth Amendment. Pp. 650-651. .

(d) Section 4(e) was enacted to enforce the Equal Protection Clause as
a measure to secure nondiscriminatory treatment by government for numer-
ous Puerto Ricans residing in New York, both in the imposition of voting
qualifications and the provision or administration of governmental services.
Pp. 652-653. ‘

(e) Congress had an adequate basis for deciding that § 4(e) was plainly
adapted to that end. Pp. 653-656.

(f) ‘Section 4(e) does not itself invidiously discriminate in violation of
the Fifth Amendment for failure to extend relief to those educated in non-
American flag schools. A reform measure such as § 4(e) 1s not invalid be-
cause Congress might have gone further than it did and did not eliminate
all the evils at the same time. Pp. 656-658.

247 F, Supp. 196, reversed. o _

Soliciter General Marshall argued the cause for appellants in No. 847. With
him on the brief were Assistant Attorney General Doar, Ralph S. Spritzer, Louis
F. Claiborne, St. John Barrett and Louwis M. Kauder.

J. Lee Rankin argued the cause for appellant in No. 877. With him on the
brief were Norman Redlich and Seymour B. Quel.

Alfred Avins argued the cause and filed a brief for appellees in both cases.

Rafacl Hernandez Colon, Attorney General, argued the cause and filed a brief
for the Commonwealth of Puerto Rico, as emicus curiae, urging reversal.

Jean M. Coon, Assistant Attorney General, argued the cause for the State of
New York, as amicus curiae, urging afirmance. With her on the brief were Louis
J. Lefkowitz, Attorney General, and Ruth Kessler Toch, Acting Solicitor General.

OPINION OF THE COURT

Mnr, JusTICE BRENNAN delivered the opinion of the Court.

These cases concern the constitutionality of § 4(e) of the Voting Rights Act
of 1965.* That law, in the respects pertinent in these cases, provides that no
person who has successfully completed the sixth primary grade in a public school
in, or a private school accredited by, the Commonwealth of Puerto Ri¢o in
which the language of instruction was other than ¥nglish shall be denied the
right to vote in any election because of his inability to read or write English,
Appellees, registered voters in New York City, brought this suit to challenge
the constitutionality of § 4(e) insofar as it pro tanto prohibits the enforcement

1 The full text of § 4(e) is as follows:

‘(1) Congress hereby declares that to secure the rights under the fourteenth amend-
ment of persons educated in American-flag schools in which the predominant classroom
language was other than English, it is necessary to prohibit the States from conditioning
the right to vote of such persons on ability to read, write, understand, or interpret any
matter in the English language.

“(2) No person who demonstrates that he has successfully completed the sixth primary
grade in a public school in, or a private school aceredited by, any State or territory, the
Distriet of Columbia, or the Commonwealth of Puerto Rico in which the predominant
clagsroom language was other than English, shall be denied the right to vote in any Fed-
eral, State, or local election because of his inability to read, write, understand, or interpret
any matter in the English language, except that in States in which State law provides
that a different level of education is presumptive of literacy, he shall demonstrate that he
has successfully completed an equivelent level of education in a publie sehool in, or a
private school accredited by, any State or territory, the District of Columbia, or the Com-
monwealth of Puerto Rico in which the predominant classroom language was other than
English,” 79 Stat. 439, 42 U.8.C. § 1973b(e) (1964 ed., Supp. I).
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of the election laws of New York ? requiring an ability to read and write English
as a condition of voting. Under these laws many of the several hundred thousand
New York City residents who have migrated there from the Commonwealth of
Puerto Rico had previously been denied the right to vote, and appeliees attack
§ 4(e) insofar as it would enable many of these citizens to vote.” Pursuant to
§ 14(b) of the Voting Rights Act of 1965, appellees commenced this proceeding
‘in the Distriet Court for the District of Columbia seeking a declaration that
-§ 4(e) is invalid and an injunction prohibititig appellants, the Attorney General
of the United States and the New York City Board of Elections, from either
enforeing or complying with § 4 (e).* A three-judge district court was designated.
28 U.S.0. §8§ 2282, 2284 (1964 ed.). Upon cross motions for summary judgment,
‘that court, one judge dissenting, granted the declaratory and injunective relief
appellees sought. The court held thdt in enacting § 4(e) Congress exceeded the
powers granted to it by the Constitution and therefore usurped powers reserved
to the States by the Tenth Amendment, 247 F. Supp. 196. Appeals were taken
directly to this Court, 28 U.S.C. §§ 1252, 1253 (1964 ed.), and we noted probable
jurisdiction. 882 U.S8. 1007. We reverse. We hold that, in the application chal-
lenged in these cases, § 4(e) is a proper exercise of the powers granted to Con-

2 Article II, § 1, of the New York Constitution provides, in pertinent part:

“Notwithstanding the foregoing provisions, after January. first, one thousand; nine
hundred twenty-two, no person shall become entitled to vote by attaining majority, by
naturalization or otherw e, unless such person 1s also able, except for physical dis-
ability, to read and write English.” ' : '

Section 150 of the New York Election Law .provides, in yertlnont.part:

‘¢ ® * In the case of a person who became entitled to vote in this state by attaining
majority, by naturalization or otherwise after January first, nineteen hundred twenty-two,
such {wrsou must, In addition to the foregoing provisions, be able, except for physical
digability, to read and write IEnglish. A ‘new voter,! within the meaning of this article,
is a person who, if he is entitled to vote in this state, shall have become so entitled on or
atfer January first, nineteen hundred twenty-two, and who has not already voted at a gen-
eral election in the State of New York after making proof of ability to read and write
nglish, in the mauner provided in section one hundred sixty~eifht."

ection 168 of the New York Election Law provides, in Pert nent part:

tiillt' The ltmatrd of regents of the state of new York shall make provisions for the giving
o eracy tests, . . . .

“2, * * ¢ But a new voter may, present as evidence of literacy a certificate or diploma
showlng that he has completed the work ug to and including the sixth f;rude of an approved
elementary school or of an nlz‘proveda higher school in which English is the language of
instruction or a certificate or diploma showing that he has completed the work up to and
including the sixth grade in a public school or a private school accredited by the Common-
wealth of Puerto Rico in which school instruction is earried on predominantly in the
I3nglish language or a matriculation card issued by a college or university to a student
then at such institution or a certiticate or a letter signed by an official ot the university
or college certifying to such attendance.”

Section 168 of the Election Law as it now reads was enacted while § 4(e) was under
consideration in Congress, See 111 Cong. Rec. 19376-19377. The prior law required the
successful completion of the eighth rather than the sixth grade in s school in which the
language of instruction wagr English.

3This imitation on appellees’ challenge to § 4(e), and thus on the scope of our inquiry,
dnes not distort the primary intent of § 4 (]?' The nieasure was sponsored in the Senate by
Senators Javits and Kennedy and in the House of Representatives Gilbert and Ryan, all
of New York, for the explicit purpose of dealing with the disenfranchisement of large
segments of the Puerto Rican population in New York. Throughout the congressional
debate it was repeatedly acknowledged that § 4(e) had particular reference to the Puerto
Rican population in New York, That situation was the almost excluzive subject of dis-
cussion. See 111 Cong. Rec, 11028, 11060--11074, 15666, 16235-16245, 16282—-10¢283, 19192
19201, 19376-19378; see also Voting Rights, Hearings hetore Subcommittee No. 5 of the
House Committee on the Judiclary on H.R, 6400, 89th Cong., 18t Sess,, 100-101, 420421,
508-317 (1965). The Solicitor General informs us in hig brief to this Court, that in all
Probnbmty. the practical effect of § t(e) will be limited to enfranchising those educated
n Puerto Rican schools. He advises us that, aside from the schools in the Commonwealth
of Puerto Rico, there are no public or parcchial schools in the territorial limits of the
United States in which the predominant lnn(f.'lmge of instruction 1s other than En{gllsh
and which would have generally been attended by persons who are otherwise qualified
to vote save for their lack of literacy in Inglish,

4 Qection 14 (b) provides, in pertinent part: :

- “No court other than the District Court for the District of Columbia * * * shall have
jurisdiction to issue * * * any restraining order or temporary or permanent injunction
against the * * * enforcement of any provision of this Act or any action of any Federal
officer _or employee pursuant hereto.” 79 Stat. 445, 42 U.S.C, § 1973l(b) (1964 ed.,

Supp. I).

‘Y‘ﬂe Attorney. General of the Unlted States was initlally named as the sole defendant.
The New York City Board of Electiona was joined as a defendant after it publicly an-
nounced its intention to comply with § 4(e) ; it has taken the imsitiou in these proceedings
that § 4(e) is a proper exercise of congressional power, The Attorney General of the State
of New York has participated as amfcus curiad in the proceedings below and in this
Court, urging § 4(e) be declared unconstitutional, The United States was granted leave to
intervene as a defendant, 28 U.S.C. § 2403 (1964 €d.) ; Fed. Rule Clv, Proc. 24(a).

S
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gress by § b of the Fourteenth Amendment ® and thac by force of the Supremacy
Clause, Article VI, the New York English literacy rcquirement cannot be en-
forced to the extent that it is inconsistent with § 4(e).

Under the distribution of powers effected by the Constitution, the States estab-
lish qualifications for voting for state officers, and the qualifications established
by the States for voting for members of the raost numerous branch of the state
legislature also determine who may vote for United States Representatives and
Senators, Art. I, §2; Seventeenth Amendment; Ho purte Yerbrough, 110 U.S.
-651, 663. But, of course, the States have no power to grant or withhold the
franchise on conditions that are forbidden by the Fourteenth Amendment, or any
other provision of the Constitution. Such exercises ¢f state power are no more
immune to the limitations of the Fourteenth Ameadment than any other state
action. The Equal Protection Clause itself has been held to forbid some state
laws that restrict the right to vote.® -

The Attorney General of the State of New York argues that an exercise of
congressional power under § 5 of the Fourteenth Amendment that prohibits the
enforcement of a state law can only be sustained if the judicial branch deter-
mines that the state law is prohibited by the provisions of the Amendment that
Congress sought to enforce, More specifically, he urges that § 4(e) cannot be
.sustained as appropriate legislation to enforce the Equal Protection Clause unless
the judiciary decides—even with the guidance of a congressional judgment—that
the application of the English literacy requirement prohibited by § 4(e) is for-
bidden by the Equal Protection Clause itself. We disagree, Neither the language
nor history of § 5 supports such a construction.” As was said with regard to §5
in Ex parte Virginia, 100 U.S, 339, 345. “It is the power of Congress which has
.been enlarged. Congress is authorized to enforce the prohibitions by appropriate
legislation. Some legislation is contemplated to make the amendments fully
effective.” A construction of §5 that would require a judicial determination
that the enforcement of the state law precluded by Congress violated the Amend-
ment, as a condition of sustaining the coigressional enactment, would depreciate
both congressional resourcefulness and congreasional responsibility for imple-
.menting the Amendment.® It would confine the logislative power in this context
to..the insignificant role of abrogating only thouse state laws that the judicial
branch was prepared to adjudge unconstitutionul, or of merely informing the
judgment of the judiciary by particularizing the “majestic generalities” of §1
of the Amendment, See Fay v. New York, 332 U.S. 261, 282-284.

Thus our task in this case is not to determine whether the New York English
literacy requirement as applied to deny the right to vote to a person who
successfully completed the sixth grade in a Puerto Rican school violates the
Equal Protection Clause. Accordingly, our decision in Lassiter v. Northampton

s “SrcTIoN 5. The Congress shall have power to enforce, by appropriate legislation, the
provislons of this article.”

It {s therefore unneccessary for us to consider whether § 4 (e). could be sustained as an
exercise of congressional meer under Art. I, § 4, see Minor v. Happersett, $1 Wall. 162,
Judge McGowan below, 247 F, Supp,, at 204 ; or as & measure to discharge certain treaty
ohligations of the United States, sec Treaty of Paris of 1898, 30 Stat. 1754, 1759 ; United
Nuations Charter, Artleles 55 and 656; Art. I, £ 8, ¢l, 18 Nor need we consider whether
§4(ee could be sustained inso’ar as it relates to the election of federal officers as an
exercige of congressional power under Art. I, § 4, see Minor v, Happersett, 21 Wall, 162,
171 : United States v. Classic, £13 U.S, 299, 315; Literacy Tests and Voter Requirements
in Federal and State Ilections, Hearin before the Subcommittee on Constitutional
Rights of the Senate Committee on the Judiciary on 8. 480, 8. 2750, and S. 2979, 87th
Cong., 2d Sess., 302, 306-311 (1962) (brief of tbe Attorney General) ; nor whether
§ 4.(e) could he sustained, insofar ap it relates to the election of state officers, as an exer-
cise of congressionul power to enforce the clause guaranteeing to each State a republican
form of government, Art. TV, §4: Art. I, § §, cl. 18,

8 Iarper v, Virginia Board of Rlections, 383 U.S. 663 : Carrington v. Rash, 380 U.8. 89.
See also United States v. Mississippi, 880 U.8. 128; U.S. 128: Louisiana v. United States,
380 U.S. 145, 161 ; Lassiter v. Northampton Election Bd.‘; 360 U.8. 45; Pope v. Williams,
193 U.S. 621, 632—-634 ; Minor v. Hazépersett, 21 Wall. 162 ; cf. Burns v. Richardson, ante,
p. 78, at 92 ; Reynolda v. 8ims, 377 V.8, 533. o

T For the historical evidence suggestlng that the sponsors and supporters of the Amend-
ment were primarily interested in augmenting the power of Congress, rather than the
judictary. see genernlly Frantz, Congressional Power to Enforce the Fourteenth Amendment
"Against Private Acts, 78 Yale L. J. 1358, 1356-1357 : Harris, The Quest for E?unlity 33-56
(1960) ; tenProek, The Antislavery Origins of the Fourteenth Amendment 187-217 f 1951).

8 Senator Howard, in introducing the proposed Amendment to the Senate, described § &
as “a direct afirmative delegation of power to Congress,” and added :

“It cants upon Congress the responsibility of seeing to it, for the fiiture, that all the
sections of the amendment are carried out in good faith, and that no State infringes the
rights of persons or property. I look upon this clause as indispensable for the reason that it
thus imposes upon Congress this power and this duty. It enables Congress, in case the
States shall enact laws in conflict with the principles of the amendment, to correct that
g:;:éal?ilsoéxeg)y a formal congressional enactment.”” Cong, Globe, 89th Cong., 18t Sess,, 2766,

This statement of § 8's purpose was not questioned by anyvone in the course of the debate.
Flack, The Adoption of the Fourteenth Amendment 138 (1808).
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Election Bd., 360 U.S. 45, sustaining the North Carolina English literacy require-
ment as not in all circumstances prohibited by the first sections of the Fourteenth
and Fifteenth Amendments, is inapposite. Compare also Gunn v. United States,
238 U.S. 347, 366; Camacho v. Doe, 81 Misc. 2d 692, 221 N.Y.S. 2d 262 (1958)
aff'd 7 N.Y. 2d 762, 163 N.I. 2d 140 (1959) ; Camacho v. Rogers, 199 F. Supp. 155
(D.C.S.D.N.Y. 1961). Lassiter did not present the question hefore us here:
Without regard to whether the judiciary would find that the Equal Protection
Clause itself nullifies New York’s English literacy requirement as so applied,
could Congress prohibit the enforcement of the state law by legislating under
§5 of the Fourteenth Amendment? In answering this question, our task is
limited to determining whether such legislation is, as required by § 5, appropri-
ate legislation to enforce the Equal Protection Clause.

By including § 5 the draftsmen sought to grant to Congress, by a specific
provision applicable to the Fourteenth Amendment, the same broad powers
expressed in the Necessary and Proper Clause, Art. I, § 8, cl. 18.° The classic
formulation of the reach of those powers was established by Chief Justice
Marshall in MeCulloch v. Maryland, 4 Wheat. 816, 421: _

“Let the end be legitimiate, let it be within the scope of the constitution, and
all means which are uppropriate, which are plainly adapted to {hat end, which
are not prohibited ; but consist with the letter and spirit of the constitution, are
constitutional.”

Eo parte Virginia, 100 U.8., at 845-846, decided 12 years after the adoption
of the Fourteenth Amendment, held that congressional power under § 5 had
‘the same broad scope:

“Whatever legislution is appropriate, that is, adapted to carry out the objects
the amendments have in view, whatever tends to enforce submission to the
prohibitions they contain, and to secure to all persons the enjoyment of perfect
equality of civil rights and the equal protection of the laws against State denial
or invasion, if not prohibited, is brought within the domain of congressional
power.”

Strauder v. West Virginia, 100 U.8. 303, 311; Virginie v. Rives, 100 U.8, 313,
318. Section 2 of the Fifteenth Amendment grants Congress a similar power
to enforce by “appropriate legislation” the provisions of that amendment; and
we recently held in South Carolina v, Katzenbach, 383 U.S. 301, 326, that “[t]he
basic test to be applied in a case involving § 2 of the IFifteenth Amendment
is the same as in all cases concerning the express powers of Congress with rela-
tion to the reserved powers of the States.” That test was identified as the one
formulated in McCulloch v. Maryland. See also James Everard’s Breweries v,
Day, 265 U.S. 545, 558-559 (Eighteenth Amendment). Thus the AMcCulloch v.
Maryland standard is the measure of what constitutes “appropriate legislation”
under § 5 of the Fourteenth Amendment. Correctly viewed, § 5 is a positive grant
of legislative power authorizing Congress to exercise its discretion in determining
whether and what legislation is needed to secure the guarantees of the Four-
teenth Amendment.

We therefore proceed to the comsideration whether §4 (e) is “appropriate
legislation” to enforce the Equal Protection Clause, that is, under the McCulloch
v. Maryland standard, whether § 4 (¢) may be regarded as an enactment to en-
force the Equal Protection Clause, whether it is “plainly adapted to that end”
and whether it is not prohibited by but is consistent with “the letter and spirit
of the constitution.” *°

There can be no doubt that § 4 (e) may be regarded as an enactment to enforce
the Equal Protection Clause. Congress explicitly declared that it enacted § 4 (e)
“to gecure the rights under the fourteenth amendment of persons educated in

° In fact, earlier drafts of the proposed Amendment employed the ‘‘necessary and proper”
terminology to describe the scope of congressional power under the Amendment. See
tenBroek, The Antislavery Origins of the Fourteenth Amendment 187-190 (1951). The
substitution of the “appropriate legislation” formula was never thought to have the effect
of diminishing the scope of this congressional power. See, e.g., Cong. Globe, 42d Cong., 18t
Sess.,, App. 83 (Representative Bingham, a principal draftsman of the Amendment and
the earlier proposanls). .

10 Contrary to the suggestion of the dissent, post, p. 668, § 5 does not grant Congress
power to exercise disc¢retion in the other direction and to enact ‘“‘statutes so as in effect to
dllntg equal protection and due process decisfons of this Court.” We emphasgize that Con-
gress’ power under § 5 18 limited to adopting mensures to enforce the guaranteer of the
Amendment; § 5 grants Congress no power to restrict] abrogate, or diluie these guarantees.
Thus, for example, an enactment authorizing the States to establish raclally segregated
systems of education would not be—as required by § 5-—a mensure ‘to enforce’” the Equal

rotection Clause since that clause of its own force prohibits such state laws.
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American-fiag schools in which the predominant classroom language was other
than Inglish,” The persons referred to include those who have migrated from
the Commonwealth of Puerto Rico to New York and who have been denied the
right to vote because of their inability to read and write English, and the Four-
teenth Amendment rights referred to include those emanating from the Equal
Protection Clause. More specifically, § 4(e) may be viewed as a measure to secure
for the Puerto Rican community residing in New York nondiscriminatory treat-
ment by government—both in the imposition of voting qualifications and the
provision or adwinistration of government services, such as public schools, publie
housing and law enforcement,

Section 4 (e) may be readily seen as “plainly adapted” to furthering these¢ aims
of the Rqual Protection Clause. The practical effect of § 4(e) is to prohibit New
York from denying the right to vote to large segments of its Puerto Rican com-
munity. Congress has thus prohibited the State from denying to that community
the right that is ‘“preservative of all rights.” Yick Wo v. Hopkins, 118 U.S. 356,
370. This enhanced political power will be helpful in gaining nondiscriminatory
treatment in public services for the entire Puerto Rican community.** Section
4 (e) thereby enables the Puerto Rican minority better to obtain “pérfect equality
of civil rights and the equal protection of the laws.” It was well within congres-
sional authority to say that this need of the Puerto Rican mihority for the vote
warranted federal intrusion upon any state interests served by the English
literacy requirement. It was for Congress, as the branch that made this judg-
ment, to assess and weigh the various conflicting considerations—the risk or
pervasiveness of the discrimination in governmental services, the effectiveness of
eliminating the state restriction on the right to vote as a means of dealing with
the evil, the adequacy or availability of alternative remedies, and the nature
and significance of the state interests that would be affected by the nullification
of the English literacy requirement as applied to residents who have successfully
completed the sixth grade in a Puerto Rican school. 1t is not for us to reviev-
the congressional resolution of these factors. It is enough that we be able to
perceive a basis upon which the Congress might resolve the conflict as it did.
There plainly was such a basis to. support § 4 (e) in the application in question
in this case. Any contrary conclusion would require us to be blind to the
realities familiar to the legislators.'*

The result is no different if we confine our inquiry to the question whether
§ 4(e) was merely legislation aimed at the elimination of an invidious diserimi-
nation in establishing voter qualifications. We are told that New York’s English
literacy requirement originated in the desire to provide an incentive for non-
Englisb speaking immigrants to learn the English language and in order to assure
the intelligent exercise of the franchise. Yet Congress might well have ques-
tioned, in light of the many exemptions provided,” and some evidence suggesting
that prejudice played a prominent role in the enactment of the requirement,*

1 Cf, James FEverard’s Breweries v. Day, supra, which held that under the Enforcement
Clause of the Iighteenth Amendment, Congress could prohibit the prescription of intoxi-
eating malt liquor for medicinal purposes even though the Amendment itself only pro-
hibited the manufacture and sale of intoxieating liquors for beverage purposes. . also
the settled princ gle applied in the S8hreveport Ouase (Houston, E. & W. T. R. Co. v. United
States, 234 U.S. 342), and expressed in United States v. Darby, 312 U.S. 100, 118, that
the power of Congress to regulate interstate commerce “extends to those activities intra-
state which so affect interstate commerce or the exercise of the power of Congress over
it as to make regulation of them appropriate means to the attainment of a legitimate
end * * * Accord, Atlanta Motel v. United States, 379 U.8. 241, 258.

13 See, e.g., 111 _Cong. Rec. 11061-11062, 11065-11086, 16240 ; Literacy Tests and Voter
Requirements in Federal and State Elections, Senate Hearings, n. 5, supra, 507-508.

HThe principal exemption complained of is that for persons who had been eligible to
vote hefore January 1, 1922, See n. 2, supra,

1 This evidence consigts in part of statements made in the Consfitutional Convention
first considering the English literacy requirement, such as the following made by the spon-
sor of the measure: *“Morc precious even than the forms of government are the mental
qualities of our race, While those stand unlmgnired, all 18 safe, They are exposed to a
single danger, and that is that by constantly changing our voting citizenship tgrough the
wholesale, but valuable and pecessary infusion of Southern and Iastern Kuropean
races * * * The danger has hegun, * * * We should check it.” III New York State Con-
stitutional Convention 3012 (Rev. Record 1916).

See nlso id., at 3015-8017, 3021-3055. This evidence was reinforced by an understanding
of the cultural milieu at the time of proposal and endctment, spanning a period from
1915 to 1921-—not one of the enlightened erns of ouir history. See generally (Fhufee, Free
Specch in the United States 102, 227, 260-282 (1954 ed.). Congress was aware of this
evidence, See e.g., Literacy Tests and Voter Requirements in Federal and State Elections,
gggn%«; 3Hearlngs, n, b, supra, 507-513; Voting Rights, House Hearings, n. 38, supra,
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whether these were actually the interests being served. Congress might have also
questioned whether denial of a right deemed so precious and fundamental in our
society was a necessary or appropriate means of encouraging persons to learn
English, or of furthering the goal of an intelligent exercise of the franchise®
Finally, Congress might well have concluded that as a means of furthering the
intelligent exercise of the franchise, an ability to read or understand Spanish is
as effective as ability to read English for those to whom Spanish-language news-
papers and Spanish-language radio and television programs are available to
inform them of election issues and governmental affairs.’® Since Congress under-
took to legislate so as to preclude the enforcement of the state law, and did so
in the context of a general appraisal of literacy requirements for voting, see
South Carolina v. Katzenbach, suprae, to which it brought a specially informed
legislative competence,’” it was Congress’ prerogative to weigh these competing
considerations. Here agnin, it is enough that we perceive a basis upon which
Congress might predicate a judgment that the application of New York's English
literacy requirement to deny the right to vote to a person with a sixth grade
education in Puerto Rican schools in which the language of instruction was other
than English constituted an invidious discrimination in violation of the Equal
Protection Olause, _

There remains the question whether the congressional remedies adopted in
§ 4(e) constitute means which are not prohibited by, but are consistent “with
‘the letter and spirit of the constitution.” The only respect in which appellees
contend that § 4(e) fails in this regard is that the section itself works an
invidious discrimination in violation of the Fifth Amendment by prohibiting the
enforcement of the English literacy requirement only for those educated in
American-flag schools (schools located within United States jurisdiction) in
which the language of intruction was other than English, and not for thoze
educated in schools beyond the territorial limits of the United States in which
the language of instruction was also other than English, This is not a complaint
that Congress, in enacting § 4(¢), has unconstitutionally denied or diluted any-
one's right to vote but rather that Congress violated the Constitution by not
extending the relief effected in §4(e) to those educated in non-American-flag
schools, We need not pause to determine whether appellees have a sufficient
.personal interest to have § 4(e) invalidated on this ground. see generally United
States v. Raines, 362 1.8, 17, since the argument, in our view, falls on the merits.

Section 4(e) does not restrict or deny the franchise but in effect extends the
franchise to persons who otherwise would be denied it by state law. Thus we

18 Other States have found ways of assuring an_ Intelligent exercise of the franchise
short of total digenfranchisement of persons not literate in Bnglish, For example, in
Hawall, where lteracy in either English or Hawallan suffices, candidates’ names may he
printed in hoth langunges. Hawall Rev. Laws § 11-38 (1963 Supp.) ; New York itself
ulremlr provides assistance for those exempt from the literacy requirement and are Iit-
ernte in no language, N. Y. Election Law § 16D : and. of course, the problem of assuring
the Intelligent exercise of the franchise has heen met by those States, more than 80 in
number, that have no literacy requirement at all, see e.g., Fla, Stat. Ann. §§ 97.081, 101.081
(1060), (form of personal assiatance); New Mexico Stat. Ann, §8§ 3-2-11, 3-3-18 (per
sonal assistance for those literate in no language), §§ 3-8-7, 3-3-12, 3-2-41 (1953)
(ballots and instructions authorized to be printed in English or Spanish), Section
4(e) doea not preclude resort to thexe alternative methods of assuring the intelligent exer-
clse of the franchise. True, the statute precludes, for a certaln clasw, dizenfranchizement
and thus limits the States’ cholce of means of sntlbt,vlngr a purported state interest, But
our cases have held that the Stotes can bhe required to tatlor carefully the means of
satisfying a legitimate state interest when fundamental Hherties and rigzhts are threatened.
see 6. g., O ngton v. Rash, 380 U, 8, 89, 96 ; Harper v, Virginia Bocrd of Elections, 383
U. 8. 608, 670: Thomas v. Collins, 328 U, 8, 6516, 520-630: Thornnill v. Alabama, 310
U. 8. 88, 96-08, United_ States v. Oarolene Products Co., 304 U. 8. 144, 152-1583, u. 4;
AMeyer v. Nebraska, 262 U, S, 300 and Congress i8 free to apply the same prineiple in the
exercize of ite powers,

1 gee, ¢.0., 111 Cong. Rec. 11080-11061, 16666, 16235, The record in this case includes
afidavits describing the nature of New York’s two mnilor Spanish-langnage newspapers, one
daily nnd one weekly, and its three full-time Spanish-language radio stations and afidavits
from those who have campaigned in Spanish-speaking areas.

17 See, a.g.. 111 Cone, Ree. 11061 (Senator Long of Louisiana and S8enator Young), 110684
(Senator Holland), drawing on their experience with voters lterate in a language other
than Einglish, See also an afidavit from Representative WilHs of Loulrlana expressing the
view that on the basis of his thirty years' personal exnerlence in politlies he has “formed a
definite opinion that French-speaking voters who are {lliterate in English generally have as
clear a grasp of the irsues and an understanding of the candidantes, as do people who read

and write the English language." - |
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need not decide whether a state literacy law conditioning the right to vote on
achieving a certain level of education in an American-flag school (regardless of
the language of instruction) diseriminates invidiously against those educated in
non-American-flag schools. We need only decide whether the challenged limita-
tion on the relief effected in § 4(e) was permissible. In deciding that question,
the prineciple that calls for the closest serutiny of distinctions in laws deaying
fundamental rights, see n. 13, supra, is inapplicable; for the distinction chal-
lenged by appellees is presented only as a limitation on a reform measure aimed
at eliminating an existing barrier to the exercise of the franchise. Rather, in
deciding the constitutional propriety of the limitations in such a reform measure
we are guided by the familiar principles that a “statute is not invalid under the
Constitution because it might have gone farther than it did.” Rosochen v. Ward,
279 U.S. 337, 339, that a legislature need not ‘“strike at all evils at the same
time,” Semler v. Dental Examiners, 204 U.S. 608, 610, and that “reform may take
one step at a time, addressing itself to the phase of the problem which seems
most acute to the legislative mind,” Williamson v. Lee Optical Co., 348 U.S. 483,
489,

Guided by these principles, we are satisfied that appellees’ challenge to this
limitation in § 4(e) is without merit. In the context of the case before us, the
congressional choice to limit the reliet effected in § 4(e) may, for example, reflect
(ongress’ greater familiarvity with the quality of instruction in American-flag
schools,™ n recognition of the unique historic relationship between the Congress
and the Commonwealth of Puerto Rico,”® an awareness of the Federal Govern-
ment's acceptance of the desirability of the use use of Spanish as the language
of instruction in Commmonwealth schools,*™ and the fact that Congress has fostered
polictes encouraging migration from the Commonwenlth to the States.” We have
no occasion to determine in this case whether such factors would justify a
similar distinetion embodied in a voting-qualification law that denied the fran-
chise to persons educated in non-American-tlag schools. We hold only that the
limitation on relief effected in § 4(¢) does not constitute a forbidden discrimina-
tion since these factors might well have been the basis for the decision of Con-
gress to go “no farther than it did.”

We therefore conclude that § 4(e), in the application challenged in this case,
is appropriate legislation to enforce the Equal Protection Clause and that the
judgment of the District Court must be and hereby is Reversed.

MR. JusTICE DouGLAs joins the Court’s opinion except for the discussion, at pp.
636-0658, of the question whether the congressional remedies adopted in § 4(e)
constitute means which are not prohibited by, but are consistent with “the letter
and spirit of the constitution.” On that question, he reserves judgment until such
time as it is presented by a member of the class against which that particular
discrimination is directed.

HARLAN, J., DISSENTING

MR. Justice HARLAN, whom Mr. JUSTICE STEWART joins, dissenting.*

Worthy as its purposes may be thought by many, I do not see how § 4(e) of
the Voting Rights Act of 1965, 79 Stat. 439, 42 U.S.C. § 1973b(e) (1964 ed. Supp.
1), can be sustained except at the sacrifice of fundamentals in the American con-
stitutional system—the separation between the legislative and judicial function
and the boundaries between federal and state political authority, By the same
token I think that the validity of New York’s literacy test, a question which the
Court considers only in the context of the federal statute, must be upheld, It will
conduce to analytical clarity if I discuss the second issue first.

I. The Cardona Case (No. 673)

This case presents a straightforward Equal Protection problem. Appellant, a
resident and citizen of New York, sought to register to vote but was refused regis-
tration because she failed to meet the New York English literacy qualification

13 Seo. e.g., 111 Cong. Rec. 11060-11061.

1 Qee Magruder, The Commonwealth Statug of Puerto Rico, 15 U, Pitt. L. Rev. .1 (1983)..

2 See, 6.9., 111 Cong. Rec. 11060-—11061 11066, 11073, 16235. See Osuna, A History of
Education in Puerto R co (1949).

2 Qee, e.g., 111 Cong. Ree. 16235 Voting Rights, Houre Hearings, n. 3, supra, 862, See
xl\.l:g' .'Ion;{’s Act of 1017, 80 Stat, 053, conferring United States clt!zenshlp on all citizens of
n
*[This oplnlon apmles also to Cardona v, Power, post, p. 672.1.
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respecting eligibility for the franchise,! She maintained that although she could
not read or write English, she had been born and educated in Puerto Rico and
was literate in Spanish. She alleges that New York’s statute requiring satisfac-
tion of an English literacy test is an arbitrary and irrational classification that
violates the Iqual Protection Clause at least as applied to someone who, like
herself, is literate in Spanish,

Any analysis of this problem must begin with the established rule of law that
the franchise is essentinlly a matter of state concern, Minor v. Happersctt, 21
Wall, 162; Lassiter v. Northampton Elcction I d.. 360 U.8, 45, subject only to the
overriding requirements of various federal constitutional provisions dealing with
the franchise, c.g., the Fifteenth, Seventeenth, Nineteenth, and Twenty-fourth
Amendments,’ and, as more recently decided, to the general principles of the
Fourteenth Amendment, Reynolds v. Sims, 377 U.S. 533; Carrington v. Rash,
380 U.S. 89. ‘

The Equal Protection Clause of the Fourteenth Amendment, which alone con-
cerns us here, forbids a State from arbitrarily discriminating among different
classes of persons. Of course it has always been recognized that nearly all legis-
lation involves some sort of classification, and the equal protection test applied by
this Court is a narrow one: a state enactment or practice may be struck down
under the clause only if it cannot be justified as founded upon a rational and
permissible state policy. See, c.g., Powell v. Pennsylvania, 127 U.8. 678; Lindsiey
A\ SNatural Cardonic Gas Co., 220 U.S. 61; Walters v. City of St. Louis, 347
U.S. 231.

It is suggested that a different and broader equal protection standard applies
in cases where “fundamental liberties and rights are threatened,” see ante, p. 655,
note 15: dissenting opinion of Douaras, J., in Cardona, post, pp. 676-677, which
would require a State to show a need greater than mere rational policy to justify
classifications in this area. No such dual-level test has ever been articulated by
this Court, and I do not believe that any such approach is consistent with the pur-
poses of the Equal Protection Clause, with the overwhelming weight of authority,
or with well-established principles of federalism which underlie the Equal Pro-
tection Clause.

Thus for me, applying the basic equal protection standard, the issue in this
case is whether New York has shown that its English-language literacy test is
reasonably designed to serve a legitimate state interest. I think that it has.

In 1939, in Lasgiter v. Northampton Elcction Bd., supra, this Court dealt with
substantially the same question and resolved it unanimously in favor of the legi-
timacy of a state literacy qualification. There a North Carolina English literacy
test was challenged. We held that there was “wide scope” for State qualifications
of this sort. 360 U. S., at 51, Dealing with literacy tests generally, the Court there
held:

“The ability to read and write * * * has some relation to standards designed to
promote intelligent use of the ballot. * * * Literacy and intelligence are obviously
not synonymous. Illiterate people may be intelligent voters. Yet in our society
where newspapers, periodicals, books, and other printed matter canvass and
debate campaign issues, a State might conclude that only those who are literate
should exercise the franchise. * * * It was said last century in Massachusetts
that a literacy test was designed to insure an ‘independent and intelligent’
exercise of the right of suffrage. Stone v. Smith, 159 Mass. 413-414, 34 N. B, 521.
North Carolina agrees. We do not sit in judgment on the wisdom of that policy.
We cannot say, however, that it is not an allowable one measured by constitu-
tional standards.” 360 U.S,, at 51-58.

I believe the same interests recounted in Lassiter indubitably point toward
upholding the rationality of the New York voting test. It is true that the issue
here is not so simply drawn between literacy per se and illiteracy. Appellant
alleges that she is literate in Spanish, and that she studied American history and
government in United States Spanish-speaking schools in Puerto Rico. She al-
leges further that she is “a regular reader of the New York City Spanish-lan-
guage daily newspapers and other periodicals, which * * * provide proportionately
more coverage of government and politics than do most English-language news-

t The pertinent portions of the New York Cﬂnstltul‘lon. Art, II, § 1, and statutory pro-
visions are repreduced in the Court’s apinion, ante, pp. 844848, n. 2.

2 The Fifteenth Amendment forbids deninl or abridement of the franchise “on_accoynt
of race, color, or previous condition of servitude”; the Seventeenth deals with popular
electinn of members of the Senate; the Nineteenth provides for equal suffrage for women ;
the Twenty-fourth outlaws the poll tax as a qualification for participation im federal

elections. p
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papers,’”’ and that she listens to Sparnish-language radio broadcasts in New York
which provide full treatment of governmental and political news. It is thus
maintained *hat whatever may be the validity of literacy tests per se as a condi-
tion of voting, application of such a test to one literate in Spanish, in the context
of the large and politically. significant Spanish-speaking community in New
York, serves no legitimate state interest, and is thus an arbitrary classification
that violates the Equal Protection Clause.

Aithough to be sure there is a difference between a totally illiterate person and
one who is literate in a foreign tongue, I do not believe that this added factor
vitintes the constitutionality of the New York statute. Accepting appellant’s
allegations as true, it is nevertheless also true that the range of material available
to a resident of New York literate only in Spanish is much more limited than
what is available to an Tnglish-speaking resident, that the business of national,
state, and local government is conducted in English, and that propositions,
amendments, and offices for which candidates are running listed on the ballot are
likewise in English. It is also true that most candidates, certainly those cam-
paigning on a national or statewide level, make their speeches in English. New
York may justifiably want its voters to be able to understand candidates directly,
rather than through possibly imprecise translations or summaries reported in a
limited number of Spanish news media. It is noteworthy that the Federal Gov-
ernment requires literacy in English as a prerequisite to naturalization, 66 Stat.
289, 8 U.8.C. § 14238 (1964 ed.), attesting to the national view of its importance as
a prerequisite to full integration into the American political community, Relevant
too is the fact that the New York English test is not complex,® that it is fairly
administered,* and that New York maintains free adult education classes which
appellant and members of her class are encouraged to attend.® Given the State's
legitimate concern with promoting and safeguarding the intelligent use of the
ballot, and given also New York’s long experience with the process of integrating
non-English-speaking residents into the mainstream of American life, I do not

3The test is described in McGovney, The American Suffrage Medley 863 (1949) as fol-
lows: ‘The examination is based upon prose compositions of about ten lines each, prepared
by the personne) of the State Department of Kducation, designed to be of the level of
reading in the sixth grade * * *, These are uniform for any single examination through-
out the state. The examination is given by school authorities and graded by school super-
intendents or teachers under careful instructions from the central authority, to secure
uniformity of grading as nearly as is possible.’’ The 1943 test, submitted by the Attorney
General of New York as representative, is reproduced below :

NEw YORK STATE REGENTS LITERACY TEST

('Po be filled in by the candidate in ink)
Write FOoUr NMAMe NMOTe e e e et e e e e e e m e e e e e e
First name Middle initial Last name
Write your address here— .o o o e et e e e et e e e 2 e e 2 e e e
Write the date here— e ————— e o
Month Day Year
Read this and then write the answers to the questions
Read it as many times as you need to

The legislative branch of the National Government is called the Congress of the United
States. Congress makes the laws of the Nation. Congress is composed of two houses. The
upper house is called the Senate and its members are called Senators. There are 96 Sena-
tors in the upper house, two from each State. Each United States Senator is elected for
a term of six years. The lower house of Congress is known as the House of Representatives.
The number of Representatives from each state is determined by the population of that
state. At present there are 435 members of the House of Representatives., Rach Represnta-
tive is elected for a term of two years. Congress meets fn the Capitol at Washington.

The answers to the following questions are to be taken from the above paragraph:

How many houses are there in Congress? e
What does Congress A0 e e
What 18 the lower house of Congress called? oo __ e e e e e em
How many members are there in the lower house? _ __ . _______ . ___
How long is the term of office of g United States Senator? ..__.____ S —
How many Senators are there from each state? ____ __ ___________________________
For how long a period are members of the House of Representatives elected? —_..____
In.what city does Congress meet? .o ————— ———

4 There 18 1o allegation of discriminatory enforcement, and the method of examination,
see n. 3, supra, makes u egll&al aygllcntlon virtually impossible. McGovney has noted,
op. cit. supra, at 62, that “New rk is the only state in the Union that both has a
reasonghle reading requirement and. administers { i‘n a manner that secures uniformity
of application t rou;ghout the state and precludes discrimination, so far as i8 humanly
possible’ See Camgcho v. Ro({(cra, Iga j O Supgi 165, 159-160. . .

8 See McKinney’s Consoli ;ged aws of New York Ann., Education Law § 4605, See
generally Handbook of Adult Education in the Urited States 455-465 (Knowles ed, 1960).
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see how it can be sald that this qualification for suffrage is unconstitutional.
I would uphold the validity of the New York statute, unless the federal statute
prevents that result, the question to which I now turn.

II. The Morgan Cases (Nos. 847 and 877)

These cases involve the same New York suffrage restriction discussed above,
but the challenge here comes not in the form of a suit to enjoin enforcement of
the state statute, but in a test of the constitutionality of a federal enactment
which declares that “to secure the rights under the fourteenth amendment of per-
sons educated in American-flag schools in which the predominant classroom
language was other than English, it is necessary to prohibit the States from con-
ditioning the right to vote of such persons on ability to read, write, understand,
or interpret any matter in the English language.” Section 4(e) of the Voting
Rights Act of 1965. Section 4(e) declares that anyone who has successfully com-
pleted six grades and schooling in an “American-flag” school, in which the pri-
mary language is not English, shall not be denied the right to vote because
of an inability to satisfy an English literacy test.® Although the statute is
framed in general terms, so far as has been shown it applies in actual effect only
to citizens of Puerto Rican background, and the Court so treats it.

The pivotal question in this instance is what effect the added factor of a con-
gressional enactment has on the straight equal protection argument dealt with
above, The Court declares that since § 5 of the Fourteenth Amendment? gives
to the Congress power to “enforce” the prohibitions of the Amendment by
“appropriate” legislation, the test for judicial review of any congressional de-
termination in this area is simply one of rationality; that is, in effect, was Con-
gress acting rationally in declaring that the New York statute is irrational?
Although § 5 most certainly does give to the Congress wide powers in the fleld
of devising remedial legislation to effectuate the Amendment’s prohibition on
arbitrary state action, Ew parte Virginia, 100 U.S. 339, I believe the Court has
confused the issue of how much enforcement power Congress possesses under § 5
with the distinet issue of what questions are appropriate for congressional
determination and what questions are essentially judicial in nature.

When recognized state violations of federal constitutional standards have
occurred, Congress is of course empowered by § 5 to take appropriate remedial
measures to redress and prevent the wrongs. See Strauder v. West Virginia, 100
U.S. 303, 310. But it is a judicial question whether the condition with which Con-
gress has thus sought to deal is in truth an infringement of the Constitution,
something that is the necessary prerequisite to bringing the § 5 power into play
at all. Thus, in Exr parte Virginia, supra, involving a federal statute making it
a federal crime to disqualify anyone from jury service because of race, the Court
first held as a matter of constitutional law that “the Fourteenth Amendment
secures, among other ecivil rights, to colored men, when charged with criminal
offenses against a State, an impartial jury trial, by jurors indifferently selected
or chosen without diserimination against such jurors because of their color.” 100
T, 8., at 315, Only then did the Court hold that to enforce this prohibition upon
state diserimination. Congress could enact a criminal statute of the type under
consideration. See also Clyatt v. United States, 197 U.S. 297, sustaining the
constitutionality of the anti-peonage laws, 14 Stat. 5§46, now 42 U, S, C. § 1994
(1964 ed.). under the Enforcement Clause of the Thirteenth Amendment.

A more recent Fitfteenth Amendment case also serves to illustrate this dis-
tinetion. In South Carolina v. Katzenbach, 883 U. 8. 801, decided earlier this
Term, wo held certain remedial sections of this Voting Rights Act of 19685 consti-
tutional under the Fifteenth Amendment. which is directed against deprivations
of the right to vote on account of race. In enacting those sections of the Voting
Rights Act the Congress made a detailed investigation of various state prac-
ticea that had been used to deprive Negroes of the franchise, See 383 U. 8., at
308-315. In passing upon the remedial provisions, we reviewed first the *vol-
uminous legislative history” as well as judicial precedents supporting the basic

8 The atatute makes an exception to its sixth-grade rule so that where state law “'m,-n-
vides that a different level of education ir presumptive of literacy.” the anplicant must show
:%‘tm: he lt\‘ns'cnmpleted “an equivalent level of educdtion” in the forelgn-language United
sState’ rehool,

? 8ectinn 5 of the Fourteenth Amendment states that “The Com;ress shall have power to

enforce, by appropriate legislation, the provisions of this article.’
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congressional finding that the clear commands of the Fifteenth Amendment had
been infringed by various state subterfuges. See 383 U. 8., at 309, 829-330, 333
334. Given the existence of the evil, we held the remedial steps taken by the legis-
lature under the Enforcement Clause of the Fifteenth Amendment to be a
Justifiable exercise of congressional initiative,

Section 4(e), however, presents a significantly different type of congressional
enactment. The question here is not whether the statute is appropriate remedial
legislation to cure an established violation of a constitutional command, but
whether there has in fact been an infringement of that constitutional command,
that is, whether a particular state practice or, as here, a statute is so arbitrary
or irrational as to offend the command of the Equal I'rotection Clause of the
Fourteenth Amendment, That question is one for the judicial branch ultimately
to determine. Were the rule otherwise, Congress would be able to qualify this
Court's constitutional decisions under the Fourteenth and Fifteenth Amendments,
let alone those under other provisions of the Constitution, by resorting to con-
gressional power under the Necessary and Proper Clause, In view of this Court’s
holding in Lassiter, supre, that an English literacy test is a permissible exercise
of state supervision over its franchise, I do not think it is open to Congress to
limit the effect of that decision as it has undertaken to do by § 4(e). In effect the
Court reads § § of the Fourteenth Amendment as giving Congress the power to
define the substantitve scope of the Amendment. If that indeed be the true reach
of § 5, then I do not see why Congress should not be able as well to exercise its
§ b “discretion” by enacting statutes so as in effect to dilute equal protection and
due process decisions of this Court. In all such cases there is room for reasonable
men to differ as to whether or not a denial of equal protection or due process
has occurred, and the final decision is one of judgment, Until today this judg-
ment has always been one for the judiciary to resolve.

I do not mean to suggest in what has been said that a legislative judgment of
the type incorporated in 5 4(e) is without any force whatsoever. Decisions on
questions of equal protection and due process are based not on abstract logie,
but on empirical foundations. To the extent “legislative facts” are relevant to a
judicial determination, Congress is well equipped to investigate them, and such
determinations are of course entitled to due respect.® In South Carolina v. Katzen-
bach, supra, such legislative findings were made to show that racial diserimina-
tion in voting was actually occurring. Similarly, in Heart of Atlanta Motel, Inc.
v. United States, 379 U.S. 241, and Katzenbaclh v. McClung, 379 U.S, 294, this
Court upheld Title II of the Civil Rights Act of 1964 under the Commerce
Clause. There again the congressional determination that racial discrimination
in a clearly defined group of public accommodations did effectively impede inter-
state commerce was based on “voluminous testimony,” 879 U.S., at 253, which
had been put before the Congress and in the context of which it passed remedial
legislation, .

But no such factual data provide a legislative record supporting § 4(e) ° by
way of showing that Spanish-speaking citizens are fully as capable of making
informed decisions in a New York election as are English-speaking citizens, Nor
was there any showing whatever to support the Court’s alternative argument
that § 4(e) should be viewed as but a remedial measure designed to cure or assure
against unconstitutional diserimination of other varieties, e.g., in “public schools,
public housing and law enforcement,” ante, p. 632, to which Puerto Rican mi-
norities might be subject in such communities as New York. There is simply no
legislative record supporting such hypothesized discrimination of the sort we
have hitherto insisted upon when congressional power is brought to bear on con-
stitutionally reserved state concerns., See Heart of Atlanta Motel, supra,; South
Carolina v. Kateznbach, supra. .

Thus, we have here not a matter of giving deference to a congressional estimate,
based on its determination of legislative facts, bearing upon the validity vel non
of a statute, but rather what can at most be called a legislative announcement
that Congress believes a state law to entail an unconstitutional deprivation of
equal protection. Although this kind of declaration is of course entitled to the
most respectful consideration, coming as it does from a concurrent branch and

8 See generhlly Karst, Legislative Facts in Constitutional Litigation, 1960 The Supreme
Court Review 76 (Kurland ed.) ; ?{%nera%e. The Relevance of Leglslative Facts in Constitu-

tionnl Law, 114 U, Pa. L. Rev. 637

9 There were no committee hearings or reports referrlmi‘to this rection, which war in-
troduced from the floor during debate on the full Voting Rights Act. Sec. 111 Cong. Rec.
11027, 15666, 16234,
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one that is knowledgeable in matters of popular political participation. I do not
believe it lessens our responsibility to decide the fundamental issue of whether
in fact the state enactment violates federal constitutional rights.

In assessing the deference we should give to this kind of congressional ex-
pression of policy, it is relevant that the judiciary has always given to congres-
sional enactments a presumption of validity. The Propeller Genesee Chicf v.
Fitzhugh, 12 How. 443, 45758, However, it is also a canon of judicial review
that state statutes are given a similar presumption, Butler v. Commonwcalth,
10 I1ow. 402, 115, Whichever way this case is decided, one statute will be rendered
inoperative in whole or in pari, and although it has been suggested that this Court
should give somewhat more deference to Congress than to a state legislature,
such a simple weighing of presumptions is hardly a satisfying way of resolving
a matter that touches the distribution of state and federal power in an area so
sensitive as that of the regulation of the franchise. Rather it should be recognized
that while the Fourteenth Amendment is a “brooding omnipresence” over all state
legislation, the substantive matters which it touches are all within the primary
legislative competence of the States. Federal authority, legislative no less than
judicial, does not intrude unless there has been a denial by state action of Four-
teenth Amendment limitations, in this instance a denial of equal protection. At
least in the area of primary state concern a state statute that passes constitutional
muster under the judicial standardard of rationality should not be premitted to be
set naught by a mere contrary congressional pronouncement unsupported by a
legislative record justifying that conclusion. )

To deny the effectiveness of this congressional enactment is not of course to
disparage Congress’ exertion of authority in the field of civil rights; it is simply
to recognize that the Legislative Branch like the other bhranches of federal au-
thority is subject to the governmental boundaries set by the Constitution. To hold,
on this record, that § 4 (e) overrides the New York literacy requirement seems to
me tantamount to allowing the Fourteenth Amendment to swallow the States’s
constitutionally ordained primary authority in this field. For if Congress by
what, as here, amounts to mere ipse diwvit can set that otherwise permissible re-
quirement partially at naught I see no reason why it could not also substitute its
judgment for that of the States in other fields of their exclusive primary com-
petence as well,

I would affirm the judgments in each of these cases.”

Senator Ervin. Do you still decline to answer questions about
Miranda?

Judge MarsuarL. I would respectfully request that I not be re-
quired to answer questions involving Airanda in the areas that will
come before the Supreme Court in the immediate future.

Senator Ervin, I have asked you questions about Miranda which
you said you preferred not to answer because you thought they were
not })ro/{)er. I will niake a statement what I think about Miranda.

The Miranda decision is based upon these words of the fifth amend-
ment : no person shall be compelled in any criminal case to be a witness
against himself. Those words became effective as part of the Constitu-
tion of the United States on the 15th day of June 1790. They were
uniformly interpreted by the Supreme Court itself from the 15th day
of June 1790 until 13th day of June 1966 to have no possible applica-
tion to voluntary confessions. The decisions held that this was true
because the words clearly apply to compelled testimony only which
a ierson testifying as a witness against himself gives in a judicial
tribunal in a criminal case or a case of the nature of a criminal case.

10 See Thayer, The Origin and Scope of the American Doctrine of Constitutional Law,
7 Harv. L. Rev, 129, 154-155 (1893). .

1L A number of other arguments have been suggested to sustain the constitutionality of
§ 4(e), These are referred to in the Court’'s opinlon, ante, pp. 646-647, n. 5. 8ince all of
fuch arguments are rendered superfluous by the Court's decision and none of them f{s
considered by the majority, I deem it unnecessary to deal with them save to say that in my
gltl)mlgnt ntone of those contentions provides an adequate constitutional basis for sustaining

e statute. R '
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On the 13th day of June 1966, the Supreme Court, by a 5—4 decision,
undertook to change the meaning of those words and to practical in-
tents and purposes, for the time being at least, did change their mean-
ing, by holding that a confession made by a suspect to a law enforcement
officer having him in custody, no matter how voluntary the confession
may be and no matter how intelligent or learned in the law the sus-
pect may be, cannot be received in evidence unless these certain require-
ments are met; namely : The suspect in custody must be warned prior
to any question that he has the right to remain silent, that anything
he says can be used against him in a court of law, that he has the right
to the presence of an attorney, and that if he cannot afford an attorney,
one will be provided for him prior to any questioning it he so desires.
Morever, the majority of the Court declares that an opportunity to
exercise these rights must be afforded the suspect throughout the
interrogation.

The majority opinion provides, moreover, that even if the specified
warnings are given, no subsequent voluntary confession of the suspect
can be received in evidence in any court unless his attorney is present
when it is made or unless he waives the rights enumerated in the warn-
ing, and that the suspect can waive such rights only expressly by say-
ing, in substance, that he “is willing to make a statement and does not
want an attorney.” The majority holds that even in that event, a vol-
untary confession is inadmissible unless it “closely” follows the ex-
press waiver.

I say that on that day, the Supreme Court attempted to add to the
self-incrimination clause of the fifth amendment something which is
not in the fifth amendment or any other provision of the Constitution.

I further assert without fear of successful contradiction by anybody
that the holding of the majority of the Supreme Court in that case
is absolutely inconsistent with the very words of the Constitution it
was professing to interpret. |

I further assert for whatever it is worth that the judges who joined
in the majority opinion made a voluntary confession in the opinion
that they were adding to the Constitution requirements which were
not there, when they called these requirements “the principles an-
nounced today” and “the systems or warnings we delineate today.”

I construe that to be a veluntary confession on the part of the ma-
jority of the Court that it was creating new requirements which were
not a part of the Constitution prior to the 13th day of June 1966, not-
withstanding that the constitutional provision involved had been in
the Constitution since June 15, 1790.

If you care to make any observations on my comments, I will be
pleased to have you do so.

Judge MarsuarLr. I respectfully would rather not, Senator.

Senator Ervin. I did not quite understand you.

Judge MarsaaLL. Isay respectfully that I would rather not give iy
opinion on your statement.

Senator Iirvin. I will not insist, then.

Judge MarsuaLL, Thank you, sir.

Senator Ervin. I will add, however, that what I have said is in
accord with the dissenting opinions of Justices Harlan, Stewart, Clark,
and White. '
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Justice ITarlan says this in his dissenting opinion, and it is as strong
an indictment as anything I said:

The decision of the Court represents poor constitutional law and entails harm-
ful consequences for the country at large.

I would add that from the testimony given before the Judiciary
Committee, Subcommittee on Criminal Laws and Procedures by Fed-
eral and State judges, by prosecuting attorneys, and by law enforce-
ment officers and from what appears 1n the press frequently, this state-
ment of Justice Harlan that this decision entails harmful consequences
for the country at large is certainly true. This is so because throughout
the length and breadth of this country Federal and State courts, are
compe]fed to free self-confessed murders, rapists, robbers, burgiars,
and other felons simply because the law enforcement officer having
them in custody at the time they made their voluntary confessions did
not repeat these warnings to them—warnings about things virtually
all of them already know.

I would like to ask you this question, Judge: As a result of your ex-
perience in practicing law, what percentage of persons who commit
murders, rapes, robberies, burglaries, and other serious offenses do not
already know that they have a right to remain silent and do not already
know that whatever they say derogatory to themselves will be used
against them in court and do not already know that they have the right
of counsel at the time they are interrogated ?

Judge MarsHarL. I would say, Senator, that the percentage would
give me great difficulty, but that the violent crimes, for the most part,
are spur-of-the-moment crimes and the person perpetrating the crime
does not consider AMiranda or anybody else. That runs from that scope
to the calculating, so-called white-collar crimes. They are not worried
about Miranda, because they have a lawyer. So I say the figures would
get me in great difficulty,

I would also say that following the Afiranda case was the Johnson
case of New Jersey, which made certain that it was not retroactive.

Senator Ervin. That is one thing I was going to ask you about : How
a constitutional provision which has been in the Constitution since the
15th day of June 1790 applies to cases which arose after a certain date,
but does not apply to cases that arose before that date, when the lan-
guage of the Constitution itself has never been changed.

Judge MarsHALL. Senator, I took that position in a case on the sec-
ond circuit. But I lost.

Senator Ervin. Yes, you did, and I thought you took a very sound
position.

Judge MarsHALL. But I lost on that.

Senator Ervin. I would like to know just between you and mvself as
lawyers, how can a constitutional provision which was placed in the
Constitution on the 15th day of June 1790, the wording of which has
not been changed since that time, how can it apply to cases which oc-
cur after a certain date in 1966, or 1965, and not apply to cases that
occurred before that date?

Judge MarsuaLL. I would have to rely on the opinion of the case in
Angela and Fahy. S

enator Ervin. I have to say I agree with those opinions, A ruling
ought to have a retroactive application if it is really a ruling justified

)

C o Rttt AR g RO T g R T g RGN [ SO L T LR

-
v e |



NOMINATION OF THURGOOD. MARSHALL. 89

by the Constitution. The Constitution was in effect prior to the time the
case arose in which the ruling was made. But it must be conceded that
the Supreme Court has ruled to the contrary and it does move, like
the Lord, in mysterious ways its wonders to perform.

I want to call to your attention a case you wrote while a judge of the
U.S. Court of Appeals for the Second Circuit, U.S. v. Walter H. Wil-
kins, Warden of the Connecticut State Prison, which is reported at
348 Federal Reporter, Second Series, 804.

Judge MarsmArL., Senator, I would have to get the other name.
\lVilkins is the warden of the prison. There are several hundreds of
those. ’

Senator Ervin. The man’s name was George Hetenye.

Judge MarsHALL. Hetenye, yes, sir.

Senator Ervin. In that case, at pages 862 and 863, you had this
to say:

Thirdly, and perhaps most significantly, the authority of Brantley and the
Kring dictum, (even if the latter be read to reach the instant double jeopardy
claim) has been tarnished by the gradual but certain evolution of our consti-
tutional understanding of justice and fairness, Mr. Justice Frankfurter, the
most eloguent and ardent contemporary advocate of the fundamental fairness
standard, consistently maintained that in applying this standard the courts are
permitted, nay are required, to re-evaluate prior interpretations of the due
process clause in the light of “changing concepts as to minimum standards of
fairness” and with this view there could be little dispute. What was regarded
as fair in one epoch of our history as a nation may be regarded as fundamentally
unfair in the next, even though the judgment is “not ad hoc and episodie, but
duliy tmg,ndful of reconciling the need of continuity and of change in progressive
society.

Does not that statement indicate that it was your opinion at that
time, that a judge has the right to assign different meanings, or to
change the meaning of the due process of law clause to fit his own
conceptions of what is fundamental fairness?

Judge MarsaarLr, Well, I am bitterly opposed to a judge at any
time using his own personal proclivities In deciding a lawsuit or
writing an opinion. In that opinion, I relied completely on Mr. Justice
Frankfurter’s statement. I still think his statement is -accurate.

But it is not changing the meaning of the due process clause, it is
applying the due process clause to the issue that is now before the
court.

Senator Ervin. Well, does not that mean that the requirements of
due process change from time to time without any change being made
: in the wording of the due process clause?

y Judge MarsHALL. I think that the meaning of the due process
' clause must change, because it is a one-sentence clause, and I imagine
there must be a thousand interpretations of it.
Senator Ervin. Do you think that is one provision of the Constitu-
tion which does change?
Judge Marsuarr. I do not think the provision changes, it is what
is the meaning.
Senator Ervin. The words do not change, but the meaning changes?
Judge MarsHALL. Yes, that could be true. .
Senator ErviN. And under this theory nobody has anything to do
with determining when the meaning of the words change except the
courts.

o
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Judge MarsHALL. It is the court’s job to interpret the due process
clause as it applies to this state of facts on this date.

Senator rvin. The people of the United States have nothing to do
with changing the meaning of the due process cause under this con-
cept, do they?

Judge Marsiiarn. Except by amendment.

Senator Ervin. Isay when the judges change its meaning, the people
do not participate in that, do they ?

Judge MarsiraLL, I donotthink so.

Senator Irvin. And have no recourse against. it, do they ?

Judge Manrstarn, Yes, sir, to amend the Constitution.

Senator Iirvin. Do you not know that when the question of ratifica-
tion of the Constitution was under consideration in this country, El-
bridge Gerry of Massachusetts, a great lawyer, and George Mason of
Virginia, another great lawyer, pointed out that there is really no
actual limitation in the Constitution upon the powers of the court, and
stated in substance that under the guise of interpreting the Constitu-
tion, the Justice of the Supreme Court would exercise the power to
change its meaning?

Judge MarsuaLL. I think you are correct. My history is not as good
as yours.

enator ErviN. Did not Gerry and Mason state at that time that
when judges did change the meaning of the Constitution while pro-
fessing to interpret it the errors they committed in so doing were with-
out remedy for all practical intents and purposes?

Judge Marsirarn. I do not agree on that. Congress is still here.

Senator Ervin. There is no way to change an error in constitutional
interpretation except by a constitutional amendment, is there?

Judge MarsHALL. If it is an interpretation of an act or an article of
the Constitution, I would assume that that would be correct.

Senator ErviN. No way.

Judge MarsuaLL. But there have been cases where the Supreme
Court, and I tell you I cannot at this moment name them, interpreted
phrovisions and Congress changed that. There have been instances of
that.

Senator ErvIN. Yes, sometimes there is judicial repentance and
judges repair their error. But outside of that method, the only way the
people can change an erroneous constitutional ruling is by a vote of
two-thirds of both Houses of Congress and the consent of three-fourths
of the States?

Judge Marsmarr. I still say, Senator, that Congress has certain
authorities that they can change and there have been cases where the
Supreme Court has ruled and Congress in its next session has made
clear that they have moved into the field. R

Senator Ervin. But Congress cannot change a ruling when the Court
puts it on constitutional grounds, can it ¢

Judge Marsuarn, It is on constitutional grounds, but—-—

Senator ErviN. Of course, I am talking about decisions in which
the Court allegedly bases its rulings on the Constitution.

Judge Marsmarr. Very often, Senator, if I may—for example, in
the Miranda case, the Court left open the right of what Congress could
do and what the State legislatures could do in the field of enforcement
of criminal law.
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Senator ErvIN. Oh, yes; the Court said in the Airanda case that it
gave Congress and the States permission to legislate provided they did
not make any requirements less stringent than those which the Court
laid down on the 13th day of June 1966.

Judge MarsiraLL. That might be true.

Senator Ervin. I can assertthat it is. ,

Judge MarsiavLr. That is your interpretation of it sir.

Senator ErviN. The due process clause not only applies to proce-
dural matters, but also applies to substantive matters, does it not ?

Judge MarsuaLL. I would think so. _

.Senator Ervin. If the courts have the right to assign new meanings
to the due process clause from day to day, then the courts have the
right to change the Constitution in respect to both sustantive and pro-
cedural matters; do they not ?

Judge MarsHALL. Senator, my basic disagreement is I do not be-
lieve—I mean I am certain that the Supreme Court cannot change
the wording of the Constitution.

Senator Ervin. I know that. But the Court need not change the
wording of the Constitution if it can change its meaning. In fact, the
wording does not have any meaning if the Court can change it.

Judge Marsuarr. But the Constitution gave the Supreme Court the
duty to pass on the constitutionality of any act. :

Senator Ervin. Yes. But the Court held in the Morgan case that it
did not have the right to pass on the constitutionality of section 1 of
the 14th amendment. This was a queer holding, to me.

Mr. Justice Black takes issue with the doctrine that the Court has
the?power to change the meaning of the due process clause, does he
not

Judge MarsuarL, I think pretty consistently.

Senator Ervin. I would just like to read this statement from his
opinion, which is the dissenting opinion in Stovall v. Denno, a decision
handed down on June 12, 1967 :

The Court goes on, however, to hold that even though its new constitutional
rule about the Sixth Amendment’s right to counsel cannot help this petitioner, he
is nevertheless entitled to a consideration of his claim “independent of any right
to counsel claim” that his identification by one of the victims of the robbery was
made under circumstances so “unfair’” that he was denied “due process of law”
guaranteed by the Fourteenth Amendment. Although the Court finds petitioner’s
claim without merit, I dissent from its holding that a general claim of "unfair-
ness” at the line-up is “open to all persons to allege and prove.” The term “due
process of law” is a direct descendant of Magna Charta’s promise of a trial ac-
cording to the “law of the land’ as it has been established by the lawmaking
agency, constitutional or legislative, No one has ever been able to point to a
word in our constitutional history that shows the framers ever intended that
the Pue Process Clause of the Fifth or Fourteenth Amendment was designed to
mean any more than that defendants charged with crimes should be entitled to a
trial governed by the laws, constitutional and statutory, that are in existence at
the time of the commission of the crime and the time of the trial. The concept of
due process under which the Court purports to decide this question, however, is
that this Court looks at the “totality of circumstances” of a particular case to
determine on its own judgment whether they comport with the Court’s notion
of decency, fairness, and fundamental justice, and if so, declares they comport
with the Constitution and if not, declares they are forbidden by the Constitution.

Such a constitutional formula substitutes this Court’s judgment of what is
right for what the Constitution declares shall be the supreme law of the land.
This due process notion proceeds as though our written Constitution, designed
to grant limited powers to government, had neutralized its limitations by using
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the due process clause to authorize this Court to override its written limiting
language by substituting the Court view of what powers the framers should have
granted government. Once again I dissent from any such view of the Constitu-
tion. Where accepted, its result is to make this Court not a Constitution-inter-
preter but a day-to-day Constitution-maker.

But even if the due process clause could possibly be construed as giving such
latitutinal powers to the Court, I would still think the Court goes too far in
holding that the courts can look at the particular circumstances of each identifi-
cation line-up to determine at large whether they are too ‘suggestive and con-
ducive to irreparable mistaken identification’ to be constitutional. That result is
to freeze as constitutional or as unconstitutional the circumstances of each case,
giving the States and the Federal Government no permanent constitutional
gtandards. It also transfers to this Court power to determine what the Constitu-
tion should say, instead of performance of its undoubted constitutional power to
determine what the Constitution does say.

Is not the doctrine which was espoused by Justice Frankfurter and
which you embraced and applied in what I call the Wilkins case, based
on the theory that in interpreting the due process clause judges have
the right to take into consideration their own notions of decency, fair-
ness, and fundamental justice, and to adjudge a course of action to
conform to the Constitution if they find it satisfies their notions in this
respect, and to declare it forbiddeen by the Constitution if they find it
inconsistent with such notions.

Judge Marsuarr, I would say the judge is not permitted to use his
own personal views under any circumstances but if the particular deci-
sionmaker, whether he be judge or justice or magistrate, applies the
Constitution to the facts and it comes out that way, that 1s inevitable.
But there is nothing personal allowed, nothing personal.

Senator IirviN, Where do the judges obtain their standard of fair-
ness if it is not personal ¢

Judge MarsuartL. It is personal to this extent, that once he applies
the law to the facts and arrives at a conclusion, that is, you could say,
his personal conclusion. But it should not be his personaf’idea that this
is good or this is bad just because I think so.

Senator Ervin. Justice Frankfurter states in substance, that the
courts are permitted, nay, are required, to reevaluate prior interpreta-
tions of the due process clause in light of changing concepts as to mini-
mum standards of fairness. You approve this doctrine in the Wilkins
case. Where does the judge get these new or changing standards of
fairness in passing on the due process clause?

Judge MArsHALL. Senator, they are not necessarily new standards.
The case you just talked about, I have been unable to find another line-
up case before this one. This was the first case I know of where the
issue of lineup was placed before any court that has a reported decision
on it. There might have been others but we could not find any.

Senator ErviN. What I am trying to get at is this: How does the
due process clause of the 14th amendment change its meaning? How
does a judge decide when it changes its meaning ¢

Judge MarsaarL. The 14th amendment never changes its meaning,
but if the fact is never presented in court

Senator Ervin. I believe you stated awhile ago that the words of the
due process clause never change, but the meaning of the words changes.

Judge MarsuALL. The interpretation ¢ould change.

Senator Ervin. An interpretation does not change the meaning of
the things; it ascertains the meaning of things.
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Judge MagsHALL. But if the point has never been before the court,
any court, the court. cannot hé charged with changing anything, be-
cause it has never been there before and the lineup chse is a brand-
new case. , y o .

Senator Ervin. Well, in this opinon which speaks of changing
concepts as to the minimum standards of fairness, lquqlred by the due
process clause, you said, “What was regarded as fair in ong 'epoqh of
our history as a nation may be regarded as fundamentally unfair in
the next.” : .

Now, who determines what——

Judge MarsHALL, I was paraphrasing. B o

Senator ErviN. Who determines that a thing which is fair one time
under the due process clause is fundamentally unfajr at another time?
Who determines that ¢ ‘ o

Judge MarsuaLL. The judge who decides the case.

Senator Ervin. In other words, this is what it comes down to: Under
the due process clausé, the Constitution automatically changes its
meaning from time to time, and any five members of the Supreme
Court are the sole judges of when the Constitution changes its mean-
ing or how it changes its meaning. That power is vested in the majority
of the Supreme Court of the United States? Is that not true? ‘

Judge MarsHALL. It is vested in the majority of the Supreme Court,
It is also understood that they shall not use their personal views, and
indeed, they take an oath not to. _ . A

Senator Ervin. We discussed something about the doctrine of res
judicata. I will ask you if the majority of the Supreme Court as now
constituted has not largely forsaken the doctrine of stare decisis.

Judge MarsHALL. T (%o not think so. _

Senator Eryin. Do.you recall the statement of Justice Roberts to
the effect that a decision of the U.S. Supreme Court has become like
a one-way railway ticitgt,' good for this day and trip only ¢ .

Judge MarsHaLL, I know of one case in particular where he spelled
out in great detail the number of times.the Suyreme Court had re-
versed 1tself, and that was in a decision on April 15, 1944. But it was
a dissenting opinion. S ‘ A : -

Senator Ervin. It was in a dissepting opinion, byt he stated that in
a case where the Supreme Coust overruled a decision it had handed
down only 9 years before, did he not? And he stated in his dissenting
opinion—— ,,

Judge Marsuarr. The case I am talking about is Smith v. Jlright.

Senator Ervin. That is the one I had in mind. He said the decision
of the Court had become like a one-way, railvoad ticket, good for this
trlB and day only.. B

o you recall the Stovall case?

Judge MarsuALL. Yes, sir. .

Senator Ervin. I would like to ask you if these were not the facts
in the Stovall case. I undertake to state the facts myself because I
would like to finish my %uestions. I know my brethren would like to
question you. But in the Stovall case, Dr. Behrendt and his wife lived
in a house, I believe, on Long Island. ~ A

Judge MarsaALL. Long Island, yes. o o

Senator Ervin. And sometime ahout midnight a person entered

: i

their home in some fashion. When the oceypants of the house under-

81-914—67—7

G IR R R IR PR B, W R T e v



94 NOMINATION OF THURGOOD MARSHALL

took to ascertain what was happening, this person, whoever he was,
stabbed Dr. Behrendt in such a way that he killed him, did he not ?

Judge MarsHALL. Very viciously.

Senator Ervin. Then Mrs. Behrendt ran into the room where this
person, whoever he was, was stabbing her husband, and attempted to
come to her husband’s assistance and this person, this intruder, I will
call him, knocked her down and stabbed her 11 times, did he not ?

Judge MarsHALL. I do not remember the number of times.

Senator Ervin. Thisisin the record.

Judge MarsHALL. But she was almost killed. ‘

Senator Ervin. Then Mrs. Behrendt was taken to the hospital, and
for some time there was a question whether she would live or die.
Her life hung in the balance, did it not ¢ :

Judge MarsHaLL. That is correct.

Senator Ervin. Then the police arrested the accused, Stovall, and
Stovall was taken before the magistrate and the magistrate told him
he had the right to have a lawyer and offered to appoint him a lawyer,
and Stovall said he would like to have a lawyer of his own selection,
did he not?

Judge MarsHArLL. Ithink that iscorrect.

Senator ErviN. Then the case was continued for his benefit so he
could get a lawyer.

Judge MarsuaLL. The arraignment was continued.

Senator Ervin. Yes, the arraignment before the magistrate. Mean-
while the grand jury indicted Stovall for murder.

Judge MarsuavL. That could be correct. I do not know.

Senator Ervin. Then before Stovall had gotten a lawyer of his own
choice, or before one had been appointed for him, the police officers,
not knowing whether Mrs. Behrendt would live or die, took Stovall
from the jail to the nearby hospital in which she was a patient.

J ud%;a MargHArL. No, sir, they took him directly from the arraign-
ment, the original arraignment, and instead of returning to the prison,
which the law of New York required, that very same day took him im-
mediately to the hospital.

Senator Ervin. I will accept that. Anyway, that was the day after
the crime was committeed, was it not ¢

Judge MarsHALL. I do not remember.

Senéa.tor ErviN. Anyway, very shortly after the crime was com-
mitted.

Judge Mars=ALL. I would assume so.

Senator Ervin. And the police officers took him to the hospital room
where Mrs. Behrendt was a patient. She identified him as having been
tl}lle ma1?1 who stabbed and killed her husband and stabbed her, did
she not

Judge MarsHALL. That is correct.

Senator Ervin. Then later, the case came on for trial in the State
court of New York and the jury found Stovall guilty of first degree
murder, did they not ?

Judge MarsuavrL. That is correct.

Senator ErviN. And he was sentenced to death.

Judge MarsuaALL. Correct.

Senator ErviN, And that case was appealed by him to the hi%hest
court in the State of New York, the Court of Appeals, was it not ?

¢

¥

gy P T L T L T P O oY S PDPEa



NOMINATION OF THURGOOD MARSHALL 95

Judge MarsuarL, Correct. :

Senator Ervin. I will ask you if during the trial in the State court
Mrs. Behrendt did not testify positively tﬁat she had identified Stovall
as the person who had committed the crimes on her husband and her-
self, and if she did not testify positively that she based her identifi-
cation of him in the courtroom solely on what she observed at the time
of the commission of the crime, rather than at the time she saw him
in the hospital room ¢ :

Judge sHALL. It was both. She testified to both, as T remember.
She testified both ways. : :

Senator Ervin. This case was heard first in the State trial court, then
in the New York Court of Appeals, then in the U.S. district court,
then twice in the U.S. court of appeals for that circuit, and then by
the Supreme Court of the United States, was it not?

Judge MarsuALL. That is right.

Senator Ervin. The opinion of Chief Judge Lumbard is set forth
in the report of the case which is entitled in the report as United States
v. Denno, and which is reported in 355 Fed. Second. I ask you if Judge
Lumbard does not say this on page 741 of the report ?

Mrs. Behrendt made a positive courtroom identification of Stovall and she
indicated that this identification was the product of her recollection of the night
of the crime.

Judge MarsuALL, I have not read the record in that case since that
case came down, which was in 1965. But as I remember the record,
she was not sure, and that is why the lineup testimony was put in. I
could be wrong.

Senator Ervin. Well, this is Judge Lumbard’s statement. He was the
chief judge of the court of appeals, and this is his analysis of the rec-
ord, on page 741. He says:

Mrs. Behrendt made a positive courtroom identification of Stovall and she
indicated that this identification was the product of her recollection on the night
of the crime. It seemed highly probable that the use made of the hospital room
procedure a priori did not influence this courtroom identification, Under these
circumstances, the impact of testimony after the hospital room incident was
cumulative.

Judge MarsuaLL. Well, Senator Ervin, that, it seems to me, makes
clear that his conclusion and my conclusion differ, after having read
the same record. A ,

Senator Ervin. I was going to read further:

Nevertheless, there remains the possibility that Mrs. Behyendt’s ability reliably
to identify Stovall at the trial was in fact psychologically helped by the impact
of the previous confrontation in the hospital room. This presence does not depend
upon whether there was testimony on the hospital room identification.

Judge MarsmALL, I think Judge Lumbard and I are in a ent.

Senator Ervin. Yes. He says she testified positively in tﬁe court-
room at the time of the trial that she identified Stovall, and he says
that it seems highly probable that the use made of the hospital room
procedure ai the tria{) did not influence this courtroom identification;
and he says that she indicated that this identification was the produet
of her recollection on the night of the crime.

Well, anywag, she was the only person, so far as the evidence dis-
closed, on the face of this earth who was a living eyewitness of that
crime; was she not?
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Judge MarsHALL, So far as the record says, , .

Senator Ervin. She was the only humnan geing that could give testi-
mony to the effect that she saw the crime committed and he was the
man who committed it, was she not? o

Judge MarsHALL, I think that is correct, : CL

Senator Ervin, The on,gy other evidenge consisted of a few slight
circumstances, did it not ‘ A , o

Judge MarsuaLL. That was the reason they picked him up.

_ Senat%r Ervin. You joined in the opinion of Judge Friendly, did
you not , '

Judge MarsuaLL, That is correct. That was the original panel,

Senator Ervin. The origipal panel.in this case was composed of
Judge Friendly, J u@%e Moore, and yonrself ? : .

Judge MarsHALL. That is right. : _

Senator Ervin, And Judge Friendly wrote an opinion in whieh you
concurred. This opinion held that the provision of the sixth amend-
ment provision giying a person the right to counsel in al] eriminal pros-
ecutions rendered made 1t unconstitutional for Mrs, Behrendt, the vie-
tim of the crime and a witness of the crime, to look at Stovall while he
was in custody unless an attorney representing Stovall was present.

Judge MarsmALL. I do not think the opinion says that, Senator.
I think the opinion says that once the man was arraigned, the crimi-
nal process had started, and once the criminal process had started,
he was entitled to have a lawyer before anything further was done.
The man was arraigned, he was warned of his right to a lawyer, and
that arraignment was postponed or continued, whatever the word was.
We said that at that moment, he was entitled to a lawyer, at the time
of arraignment. : ,

Senator Ervin. And Judge Friendly and you said that he was en-
titled to have the presence of a lawyer at the time Mrs. Behrendt, a
patient in a hospital room, looked at him. o _

Judge MarsuaryL. I thought we said that we did not have any idea
what the lawyer could do. We did not know. I think that is what we
said. It is copied in the last paragraph of Judge Kriendly’s dissenting
opinion.

pSenator Ervin. Yes. Judge Friendly said that, assuming there was
no self-incrimination in violation of the fifth amendment, Stovall’s
right to the assistance of counsel for his defense was violated by per-
mitting Mrs. Behrendt to look at him for the purpose of identifying
him. Judge Friendly said there were many ,tglings his counsel might
have done. He said counsel might have persyaded the prosecutor in the
State’s own interest, if not to forga the hospital 1dentification, at lsast
to assure conditions better designed to avoid suggestion. He might have
persuaded the judge to direct that Stovall be immediately sent to and
then kept in jail pending trial, or put before Mrs. Behrendt only under
flnir conditions such as a lineup or that counsel might have questioned

er.

In other words, Judge Friendly suggested Stovall’s counsel might
have cross examined her about the identification in the hospital room
while she is lying between life and death.

Judge MarsaaLL. The point was these are sheer speculations. We
do not know what a lawyer would do in those circumstances.

!
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Senator Ervix. You joined Judge Friendly in making this decision,
did you not? .

Judge MarsnALL. In every word he wrote I joined it; in every word
he wrote. My question would be, How would that have injured any-
thing if they had appointed a lawyer and took himn and she identified
him? “;hat harm could that have done to the enforcement of criminal
process

Senator Ervin. I will tell you one thing, She could have died with-
out having un opportunity of identifying him. That would have pre-
vented his being tried for her murder.

Judge MarsnaLL., Well, she did not. -

Senator ErvIN. No, she did not. But they could also have kept her
from identifying him when her mind was fresh.

Judge MarsuaLL. I do not agree that the lawyer could have stopped
the identification. ‘ v

Senator ErviN. No, but Judge Friendly said that he might have
been accompanied by counsel who might question her.

J udg?’ MarsuaLL. And the prosecutor could have told her, “Do not
answer,

Senator Ervin. Yes, he could have. o

But anyway, When you ¢ome right down to it, did not Judge Friendly
hold in his opinion that permitting Mrs. Behrendt to look at Stovall in
the absence of ¢ounsel wals unconstitutional, notwithstanding the fact
that she was a patient in the hospital ? R

Judge MarsHALL. Solely because the lawyer had not been appointed
at the time of arraignment. o , '

Senator Ervin. Yes, sir. In the ultimate analysis, the decision was
bechuse the lawyer was not present. Did he not hold that that was un-
constitutional for Mrs, Behrendt to look at Stovall with a view to
determining whether he was or was not the person she saw commit the
crime because he was not accompanied by counsel ¢ - - o

Judge MaksHALL. It Was, because he was taken from the arraign-
ment officer and, instead of i)em% taken back to jail, was carried over
tg t]:iq(}imspital for that purpose. It was what they did to him, not what
she did. tai :

Senator Ervin. Yes, but was it not all put on the ground that Stovall
was entitled to have the assistance of counsel when the officers took
Stovall to Mrs. Behrendt’s hospital room for the purpose of permitting
her to look at him for purposes of identification ¢ : ‘

Judge MarsuavLr. That is correct, I think.

Senator Ervin. Did not Judge Friendly rule that this evidence was
incompetent and could not be used in the trial on account of the fact
that it was taken under circumstances which you and he decided were
unconstitutional ¢ ‘

Judge MarsHaLL, I think that is correct.

Senator ErviN. And you joined Judge Friendly’s opinion, which
held that the accused must be freed unless the case was retried with-
out the use of the testimony of the only person on earth who could
identify the man from personal observation ? '

Judge MARsHALL. You mean we said she could not testify ?

Senator Ervin. Yes.

Judge Marsravt. No, we did not say that.
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- Senator Ervin. Then why did your opinion say that a writ of
habeas corpus could issue to free Stovall unless the State, within a
reasonable time, afforded him a new trial ¢

Judge MarsHALL. That is a normal procedure in any habeas corpus
case V%e did not want to turn that man loose.

Senator Ervin. No. He had not been turned loose, he had been con-
victed. He had been convicted in part, at least, on Mrs, Behrendt’s testi-
mony that he was the man she saw commit the crime. Then Judge
Friendly and you held that the admission of that evidence was
unconstitutional. :

Judge MarsmaLL, We said that the admission of the testimony con-
cerning the hospital identification, that that could not be admissible.
That was the whole point in the case. We did not say she could not
testify. At least, I do not think we did. : :

Senator Ervin. What did you order a new trial for if you felt that
she could testify ¢ Why did you grant a new trial ?

Judge MARSHALL. %Ve granted a new trial because a part of her
testimony was that she had identified him at the hospital room at a
time when he was entitled to have counsel and did not in fact have
counsel ; that that testimony should not be used. '

Senator Ervin. Well, that is the point I am making. You said the
testimony should not be used. .

Judge MarsmarL. The testimony of the hospital identification.

Senator ErviN. Yes.

Judge MarsuaLL. That should not be used. But if she could identify
him on her own, I do not see a thing wrong with it.

Senator Ervin. That is exactly the thing Judge Lumbard said she
did, that she sat up on the witness stand in open court and said in
substance, under oath, “That is the man I saw commit the crime.”

Judge MarsHALL. And we said that was influenced by the identifica-
tion in the hospital room.

Senator Ervin. The prosecution did not bring out a thing about the
hospital room, did it ? That was brought out by the defense ?

Judge MarsuaLL. Because of the statement made by the prosecutor,
as I remember it.

Senator Ervin. But the evidence about the hospital visit was
brought out by the counsel for the defense, was it not ?

Judge MarsuALL, That isright.

Senator Ervin. And the only testimony the prosecution relied on
was her positive testimony given as a witness on the stand that Stovall
was the perpetrator of the crime and she saw him ¢

Judge MarsuavLL. That is right.

Senator Ervin. Why in the world did you order a new trial ¢

Judge MarsHarL. Because we applied the law as we understood it
tothe facts and decided that.

Senator Ervin. Do you not know as a matter of fact that from
time immeniorial, the accused or suspect has been taken before eye-
witness or eyewitnesses have been permitted to look at the accused
for the nurposes of identification in the absence of counsel ¢

Judge Marsirave. I think that is true.

Senator ErviN. Was there any casé in any jurisdiction that you
know Olf" that sustained your view that this evidence was unconsti-
tutional?
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Judge MarsuALL, I do not believe we found one.

Senator Ervin. So that Judge Friendly and you, in effect, wrote into
the sixth amendment something that nobody had even suspected was
there before.

Judge Marsiianr, We did not 'write anything into the sixth amend-
ment. We applied the law of the land, which was at that time that
when a man reached the stage of arraignment, he was entitled to a
lawyer. He had reached that stage, he did not have a lawyer. So any
identification question or what have you after that should be with-
held until he gets a lawyer. That was our position, as I remember
it. :
Senator Ervin. Since the prosecution did not offer any evidence
except courtroom identification, why did Judge Friendly and you
not hold that her own attorney opened the door to this evidence which
you all decided for the first time in history, so far as I know, was

—unconstitutional ¢

Judge Marsmarr., I repeat, Senator, the right of a lawer at ar-
raignment was not esmb%shed in Stovall. It was established long
before Stovall. _

Senator Ervin. I know, I am not talking about that. We are talking
about the question of a witness looking at an accused in custody with-
out the accused having a lawyer. Was not this the first case of this
kind that you have any acquaintance with

Judge MARsHALL. Yes, s1r.

Senator ErviN. And this provision of the Constitution has been
there—Ilet me see. Judge Friendly’s opinion was, I believe, handed
down in—

Judge MARSHALL. 1965 ; about May, was it not ¢

Senator Ervin. The case was argued on January 1, 1965, and this
provision had been in the Constitution since June 15, 17 90, had it not?

Judge MARsHALL. Yes, sir. ,

Senator ErviN. This was the first time that any judges had ever dis-
covered that under this provision of the Constitution it was unconsti-
tutional for the victim of a crime to look at an accused in the absence
of his lawyer for the purpose of determining whether or not the ac-
cused was the perpetrator of the crime that the victim of the crime
saw committed.

Judge MarsmaLL. I repeat, Senator, we did not decide that. We
decided. that at arraignment, Stovall was entitled to a lawyer and he
did not have a lawyer at that time.

Senator Ervin. This was not at the arraignment. This event did not
occur at the arraignment. ,

Judge MarsHALL, It occurred immediately after the arraignment,
which makes it worse in my mind. If they had taken him to, if they had
taken him before the arraignment it would have been a different ques-
tion. I do not know——

Senator ErvinN. Do not the courts exist for the ascertainment of
truth ? Is that not what we lawyers claim it exists for? ,

Judge MarszALL. I would hope so. .

Senator Ervin. Here is & woman immediately after a crime is com-
mitted, in a hospital room, which is the only place she could be. She
looks at the accused and says, “He is the perpetrator of the crime I saw
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committed.” Is that not about the finest evidence of truth you can
have outside of a voluntary confession ¢

Judge MarsHALL. In the courtroom ¢

Senator Ervin. Yes. :

Judge MarsHALL. I would say it is fine. I would say there is nothing
wrong with it.

Senator ErviN. And is it not well for victims of crime to have an
opportunity to determine as soon as possible after a crime is'committed
whether a person charged with the commission of the critne is the per-
son who committed it or not ?

Judge MarsHALL. I would say that is true, but all arraignments,
Senator, do not fall in that category, because there is a common discus-
sion of arraignments where they put detectives in the lineup and they
get picked out every once in a while.

Senator ErvinN. Under your view of this case, if you had a police
lineup of 20 or more persons, who had been arrested, to have them
viewed by eyewitnesses to the ¢rimes, it would be unconstitutional for
the witnesses to look at them unless fawyers were present to represent
each one of the persons in the lineup, would it not ?

Judge MarsmarL, No, sir, it is not true.

Senator Ervin. Why is.it not ? o ,

Judge MarsHALL. I have no quarrel with a lineup. I think a proper
lineup is one of the surest ways of getting to the truth of a situation. I
did not say you need a lawyer at a lineup. But I think it would be help-
ful if a lawyer was there for the sole purpose of being sure what kind
of a lineup it is. ,

Senator Ervin. If the Fscobedo case is correct in holding that.the
right to counsel accrues when the officer having a suspect in custody
begins to have a substantial suspicion that he committed the crime
would it not require that every one of the people in a lineup, held
there as suspects have a lawyer present ? , .

Judge MarsuaLL. Well, one question I have, using the lineup, they
do not have all criminals. They bring people in off the street.

Senator Ervix. It is possible to have all criminals, is it not, or per-
sons suspected of crimes?

Judge MarsuALL. Lineups are not used in that way.

Senator Ervin. They are held in all kinds of ways. :

Judge MarsHaLL, That I agree with, Senator. But on the abstract

uestion of whether you need a lawyer at a lineup, I do not believe that
that has been decided by the courts, any court.

Senator Ervin. I did not mean to belabor this thing, Mr. Chairman.
I would like to put in evidence the proceeding, the original proceedings
in the circuit court before Judge Friendly, Judge Moore, and Judge
Marshall, beg;inning on page 24 and ending at page 35 of the transcript
of the record of this case in the Supreme Court of the United States.
I will furnish photostatic copies of that for the record.

Senator McCrrraN. Without objection.

Hearing none, it will be received for the record.

(The document referred to follows:)
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[fol. 32] 1In the United States Court of Appeals
lfor the Second Circuit

No. 307—September Term, 1964
Argued January 21, 1965
Docket No. 29208

UNITED STATES EX REL. THEODORE R. STOVALL, APPELLANT
v,

HONORABLE WILFRIED DENNO, A8 WARDEN OF SING Si1NG PRISON, OSSINING,
" NEw YORK, APPELLEE

Before MooRg, FRIENDLY and MARSHALL, Oércuit Judges.

Appeal from an order of the District Court for the Southern District of New
York, Inzer B. Wyatt, Judge, denying an application by a state prisoner for a
writ of habeas corpus. Reversed. ,

Lron B, PoLskY (Anthony F. Marra, The Legal Aid Society, New York, N.Y.),

for Appellant.
HenNrY P. DEVINE, Asslstant District Attorney (Willlam Cahn, District At-

torney, Nassau County), for Appellee.

[fol. 33) OriNnroN—March 381, 1965

FrIENDLY, Circuit Judge: Theodore Stovall, under sentence of death for the
brutal murder of Dr. Paul Behrendt in Nassau County, N.Y., appeals from Judge
Wyatt's denial of an application in the District Court for the Southern District
of New York, for a writ of habeas corpus. The judge granted a certificate of
probable cauge, 28, U.8.C. § 2253, and leave to appeal in forma pauperis, 28
U.8.C. §1915(a), and reasigned the Legal Ald Society to represent Stovall on
appeal, 28 U.8.C, § 1915(d).

We wish to make clear at the outset that the ground which was prineipally
argued to us and on which we, %re constrained to Teverse, although raised in
Stovall’'s handwritten petition in the district court, was not argued to
and consequently was not discussed by Judge Wyatt, counsel having re-
lied on a quite different, point mentioned at the end of this opinion. We do
not at all approve thig method of presentation. But since the case is a capital one,
and the relevant facts are sufficiently revealed in the state court record, we
shall disppse of the appeal on the merits—as, indeed, the Assistant District
Attorney has commendably requested.

Late on the night of August 2324, 1961, Dr. Paul Behrendt was stabbed to
death in the kitchen of his home in Garden City, Long Island. His wife, Dr.
Frances Behrendt, vainly. coming to his assistance, was greviously wounded.
The police, who, quickly arrived on the scene as the result of a telephone call
for medical aid which Mrs, Behrendt had managed to make, found many pieces
of telltale evidence. They discovered a key chain with three keys, one of which
was to Stovall’s locker in a Brooklyn store where he worked. They also found
2 bloody shirt with the identification tag of a laundry used by Stovall. Further
investigation in the morning of August 24, led [fol. 34] the police to. g bar
which Stovall had visited the previous night. This, in, turn, brought them to a
man whom Stovall had called by telephone from the bai; he supplied Stovall’s
name and the address of, Stovall’s sister in Hemgstead. Long Island. Proceeding
to thig address around 4 P.M,, the police fonnd Stovall and also Dr. Behgendt'’s
blood-stained coat. They arrested him and seized the coat, a pair of trousers
owned by Stovall which were stained with blood of Mys. Behrendt'’s blood type,
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and his pork-pie hat. The shirt left in the Behrendt kitchen was similarly
stained, but a piece torn from it, found under Dr. Behrendt’s armpit, was colored
with blood of the Doctor’s type. At the trial Stovall’'s sister and a man who
was living with her testified to Stovall’s appearance at her room in Hempstead
around 12:30 A.M. on the morning of August 24, without the white shirt he
had been wearing earlier that evening but with the white jacket and with
bloody pants and a smear of blood on his forehead. Mrs. Behrendt identified
Stovall at the trial.

With all this identification evidence—and there was a good deal more—it
may be wondered what justification can exist for federal interposition. The
answer lies in an episode we shall now recount.

On the evening of August 24, Stovall was questioned by the prospecutor at
police headquarters; the statement was almost wholly exculpatory. The next
morning he was arraigned, on a detective’s charge of first degree murder,
before a state district court judge. The judge informed Stovall, as required by
§ 188 of the New York Code of Criminal Procedure, “You have the right to
the aid of a lawyer or counsel in every stage of the proceedings and before
any further proceedings are had”; asked, “Do you want to get a lawyer?”’;
and said, “If you do, I'll give you time to get one before we proceed at this
particular time.” Stovall answered that he did, and on the judge’s further
[fol. 835] inquiry, “you’re getting your own lawyer; is that right?’, responded
in the affirmative. The judge then announced that he would “put it over to
August 31st, next Thursday, for the purpose of getting an attormey,” and
directed that Stovall be “remanded pending further pleading.”

Section 192 of New York’s Code of Criminal Procedure prescribes, so far
as here pertinent, that “If an adjournment be had for any cause, the magis-
trate must commit the defendant for examination.,”* and § 193 adds that the
commitment shall be to the sheriff, save in New York City where it is to be
to the commissioner of correction, We were told at the argument that the
sheriff of Nassau County does not have a representative available in the arraign-
ing courts and that responsibility for placing committed defendants in his
hands rests with the police. After the arraignment but apparently before Stovall
was handed over to the sheriff, two detectives took him, handcuffed to one of
them, to the hospital where Mrs. Behrendt had undergone extensive surgery,
and into her room. Three high police officers and two prosecutors were also
there. One of the police officers asked Mrs. Behrendt whether Stovall was ‘“‘the
man” ; she said he was. At some time one of the officers asked Stovall “to say
a few words for voice identification” ; he did—just what does not appear.

In opening the case at trial the prosecutor said, outlining the People’s evi-
dence:

“There will be further evidence that Mrs. Behrendt observed this defendant
while she was in the hospital and the defendant was taken to her. She identified
him. I don’t believe that she has ever seen him since, and whether she will be
able to identify him here in [fol. 36] court I do not know at this time. But she
will be called and, gentlemen, in short there will be other evidence that will be
produced for your consideration.”

Defense counsel made no objection or request for a mistrial. When the two
detectives were called, before Mrs. Behrendt was asked to testify, defense coun-
sel cross-examined them as to the hospital identification, bringing out, among
other things, that the police chiefs and the prosecutors had been with Mrs.
Behrendt before Stovall entered in handcuffs, that there was no line-up, and
that Stovall was the only Negro in the room, In the course of her testimony Mrs.
Behrendt identified Stovall in court and, without objection, stated she had also
seen him in the hospital, N.Y. Code of Criminal Procedure § 393-b,

Stovall contends that use of the hospital identification constituted a denial
of his right to counsel and a violation of the privilege against self-incrimination,
guaranteed respectively by the Sixth and Fifth Amendments, now held to have
been made applicable to the states by the Fourteenth, Gideon v. Wainwright,
372 U.S. 335 (1963) ; Malloy v. Hogan, 378 U.S. 1 (1964), and also that the pro-
cedure employed at the hospital so prejudiced the identification that its use
violated the due process clause of the Fourteenth Amendment. We need deal
only with the first contention.

1 0f course, this means pending examination of the charge by the magistrate-—not exami-
nation of the defendant,
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New York does not dispute that Stovall’'s constitutional right to counsel had
come into being when he was brought before a judge for arraignment. Hamilton
v. Alabama, 368 U.S. 562 (1961) ; White v. Maryland, 373 U.S. 59 (1963). The
judge’s belief that Stovall was obtaining counsel of his own choosing was under-
standable, even though, at the adjourned hearing, it turned out that Stovall was
without means and wished counsel to be assigned. But a prospect of counsel is
not the same as having one, and once the right was attached and has not [fol.
37] been walived, there are means—interrogation being the most obvious—from
which, in the absence of waiver, the state no longer can gain ineriminating evi-
dence without notice to him, whatever the situation in the “investigatorial”
stage. Consistent with this constitutional requirement, New York Code of Crimi-
nal Procedure directs that after informing the defendant of “his right to the aid
of counsel in every stage of the proceedings, and before any further proceedings
are had,” § 188, the magistrate must “allow the defendant a reasonable time
to send for counsel, and adjourn the examination for that purpose,” and, upon
defendant’s request, must send a peace officer to take a message to counsel, § 189.
Here, without awaiting the presence of counsel, New York caused Stovall to be
brought before Mrs. Behren it for identifica’ion, and then used that testimony to
his detriment at the trial,

The State’s first answer is that testimony concerning the hospital identification
was initially brought out by the defense in cross-examination, and that at no
time did it object to disclosure of the incident to the jury. Normally there could
be no valid claim of ervor if a defendant presented evidence which he could bar
and the State followed with a then harinless repetition. However, the prosecutor
had unequivocally announced at the start of the trial that Mrs. Behrendt would
testify to her earlier identification; in this context, defense counsel’s attempt
to discredit such evidence in advance, while the detectives were available for
cross-examination, rather than having to recall them, cannot fairly be deemed
an independent attempt to introduce the identification as part of Stovall’s case.
The fallure to object to the State’s announced intention to offer the hospital
identification is more troublesome. Although a mistrial could have been sought
when the prosecutor first mentioned this in his opening, it would be going too far
to insist on so instantaneous [fol. 38] a reaction, with the risk of dramatizing
the incident to the jury if the request were denied. But there was time for defense
counsel to seek an exclusionary ruling, outside the presence of the jury, before
the detectives took the stand. While we see no real excuse for this omission,
we doubt that the Supreme Court would permit so demanding a standard in a
capital case.?

The State also argues that the lack of counsel worked no prejudice since the
hospital “show up” did not amount to self-incrimination and therefore counsel
could not have prevented it. Quite apart from whether the privilege against self-
incrimination covers evidence obtained outside the courtroom and later sought
to be introduced, see [fol. 39] 8 Wigmore, Evidence § 2252, at 328 & n. 27 (Me-
Naughton rev. 1961), it is usually said that the privilege does not invest a
defendant with immunity from exposing himself to identification, even if this
includes some movement, such as going from the jail to the courtroom for trial
or rising, if called upon, see People v. Gardner, 144 N.Y. 119, 127-30 (1894);

& We have had some concern whether any New York court has ever had an opportunity to
consider the objection as to Mrs. Behrendt’s identification. Point IV of Stovall's brief in
the New York Court of Appeals deals with the hos?itnl identification ; in the course of this,
it was argued (p. 37) that “What transpired at the hos&)ltnl was after the defendant had
been arrafgned, while the defendant was under arrest and while the defendant was without
counsel,” citing People v. Meyer, 11 N.Y. 2d 162, 227, N.Y.S. 2d 427 (1962), and Pecople v.
Rodriguez, 11 N.Y, 2d 279, 229 N.Y.S. 24 853 (1962). The People's brief said in answer
( P 48) only that the testimony complained of was eliclted at the trial in cross-examination
of one of the detectives. After nfiirming the conviction on the first degree murder count, 13
N.Y. 2d 1094, 246 N.Y.S. 2d 410 (1963), the Court of Appeals amended its remittitur to
stnfe’thut there were presented, and it had necessarily passed upon, varfous questions under
the Federal Constitution, includlng appellant’s contention ‘“‘that his rights under the Fifth
Amendment of the Constitution of the United States were violated in that appellant was
compelled to testify mfninst himself after arraignment.” 13 N.Y. 2d 1178, 248 N.Y.S. 2d
58, 67 (1964). In the [ight of Stovall’'s brief in the Court of A peals and the cases there
cited, thig can be chnrltabli' read as including the Sixth Amendment contention as to the
same episode, If, on the other hand, it be thought that Stovall never did raise the Sixth
Amendment claim in the New York courts, and if we should assume that he would be
required now to present this by an available state method, there aé)é)eura to be no way in
which he can raise 1t now, see People v. Howard, 12 N.Y, 2d 65, 2868 N.Y.8. 24 89 (1962),
cert, denied, 874 U.B. 840 (1968), and Fay v. Nofa, 872 U.S. 391, 484-85, 488-40 (1968),
would seem applicable,
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8 Wigmore, supra, §2265; Maguire, Evidence of Guilt § 2,04 at 25-33 (1959) :
and it may well be argued that use of the vocal chords, when these are not
employed to produce utterances of testimonial value, stands no differently than
that of the arm muscles. See Holt v. United States, 2178 U.S. 245, 252 (1910) ;
8 Wigmore, supra, § 2265 at 396 & n. 9. The bulk of decisions on this subject deal
with what testimony can be given when the defendant has taken the action
directed or what comment can be made when he has refused to take it-—not with
what counsel can do to prevent the issue from arising or, if unsuccessful in that,
to see to it that the episode takes place in the most benign form. Mr. Justice
Holmes made this distinction in the Holt case, where the defendant, a soldier
under arrest, had put on a blouse on the order of officers constituting a board of
investigation, and testimony that it fitted was introduced at the trial: “More-
over, we need not consider how far a court would go in compelling a man to
exhibit himself, For when he is exhibited, whether voluntarily or by order, and
even if the order goes too far, the evidence, if material, is competent, Adams v.
New York, 192 U.S. 585,” 218 U.S. at 253.2

The question whether the lack of counsel was prejudicial to Stovall does not
turn on whether forbidden self- [fol. 40] incrimination occurred. Assuming that
the trip involved no such violation, there were still many things that counsel
might have done. He might have persuaded the prosecutor, in the state's own
interest, if not to forgo the hospital identification, at least to assure conditions
better designed to avoid suggestion. He might have persuaded the judge to di-
rect that Stovall be immediately sent to and then kept in jail pending trial, or
be put before Mrs. Behrendt only under fair conditions such as a line-up, or be
accompanied by counsel who might question her. See Commoniwealth v. Brines,
29 Pa. Dist. 1091 (C. P. 1920). Or, as a last resort, he might have advised Stovall
to refuze to go, or to remain silent if taken by force. Granting all this, it remains
true that the chance that counsel’s presence would have altered events is con-
siderably less here than in the case of voluntary confessions, where a lawyer's
advice enn almost insure that none would be forthcoming, Nevertheless, Stovall’s
transportation to the hospital, his modicum of cooperation in the visit and the
nature of the identification procedure. each would have offered counsel an op-
portunity to intervene; taking them all together, in the context of a capital case,
we cannot say his probability of success was so slight that the lack of counsel
was harmless.* Even if Mrs. Behrendt’s condition had been such as to make it
imperative that Stovall be taken to the hospital when and as he was, which the
record does indicate, there was no similar compulsion on the [fol. 41] prosecu-
tor to use the evidence against Stovall, and we think the Sixth Amendment pre-
cluded this,

Even with our incomplete statement of the massive evidence showing Stovall
to have been the killer of Dr. Behrendt, it would be naive not to recognize that
the episode of the hospital identifieation has been overblown to a significance
out of all proportion to anything it could have had at the trial. Indeed, at the
argument in this court, counsel for Stovall stated, with complete frankness, that
at a new trial the defense primarily relied on would be insanity—an issue which
was raised and necessarvily found againsc him at the first trial and on which the
hospital identification had no bearing. A blunder by the prosecutor in offering
the evidence, which had no probable causal relation in the verdict, is thus to re-
sult in a new trial on the defense of insanity which Stovall has already had a
fair opportunity to establish.® We do not find our role in bringing this about a
narticularly congenial one. But the only principle upon which the relative un-
importance of the hospital identification could justify denisl of the writ would
be the doctrine of harmless error, applied in United States v. Guerra, 334 F. 2d
138, 144-47 (2 Cir.), cert. denied, 379 U. S. 936 (1964). Here, in contrast to that

3The Holt decision antedated the development, in Weeks v United States, 232 U.S. 383
(1914), of the federal law as to use of illegally obtained evidence. See the comment on
Adama v, New York in the Weeks opinion, 232 U.S. at 394-90.

¢ Our illustrations of what counsel might have done ecarry no implications whether denial
of any such requests would have violated Stovall's federally protected rights. Prejudice
exists if lack of counsel resulted in the loss of rights that the state mivht well have
accorded. See Tomking v. Missouri, 323 U.S. 485, 489 (1945). We must await further
enlichtenment whether, once the richt to counsel hag attached. all further investigntional
activity involving some cooperation by the defendant must be with counsel’s consent or at
least on notice to him.

5 Stovall in fact made little effort to show insanity, the pertinent evidence coming
chiefly from the State: hut it remains true that a wholly unrelated error now gives Stovall
a fresh chance to present a defense otherwise foreclosed.
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vase, where the unlawfully obtained statement was “an abortive attempt to im-
peach” the defendant “on a minor issue,” the statement was inculpatory on the
central question of his presence on the occasion of the crime; indeed, Mrs.
Behrendt’s was the only identification that was testimonial rather than circum-
[fol. 42] stantial® and the jury asked that all her testimony be reread. A claim
of harmless error as to a conviction must surmount an exceedingly high hurdle,
even on collateral attack, when the error was constitutional and the punishment
is death. See Bruno v. United States, 308 U.S. 287 (1939) ; Kotteakos v. United
States, 328 U. 8. 750, 764-65 (1946) ; Stewart v. United States, 3006 U. S. _1. 010
(1961) ; Hamilton v. Alabama, supra, 368 U, S. 52. The hurdle is too high for
this case,’

In view of this ruling, a brief word on the constitutional point argued to the
distriet judge will suffice. Around 3 P.M. on the afternoon of August 24 police
officers, without a search warrant, obtained access to Stovall’s own rooms in
Jamaica, Long Island, and seized a shirt, a pillow case, and a bed sheet, which
had the same laundry marks as the shirt left in Dr. Behrendt’s kitchen. Before
and during the trinl, defense counsel sought a hearing whether these objects,
not offered by the People, had led to the seizure of articles of clothing attendant
[fol. 43] on Stovall’s arrest. The trial judge denied such a hearing, erroneously,
see Wong Sun v. United States, 371 U, S. 471, 484-88 (1963), on the basis that
the principle of Maepp v. Ohio, 367 U. 8. 643 (1961), did not extend to fruits of
an unlawful search, Judge “Wyatt nevertheless overruled the objection since, as
he found, “There was a source of information,” to wit, the man to whom Stovall
had telephoned from the bar, “leading to the arrest of defendant, earlier and
entirely independent of the Jamaica search.” Not challenging this finding, counsel
contends that Stovall was nevertheless prejudiced since a New York judge
might have found differently or have been satisfied with a smaller infiltration
of poisoned sap, and also because, for reasons not apparent to counsel or to us,
Stovall's attorneys in the state trial reacted to the erroneous ruling hy themselves
displaying to the jury the results of the Jamaica search. We find it unnecessary
to resolve these contentions, since we are confident that at a new trial a proper
preliminary hearing will be had.

The denial of habeas corpus is reversed, with instructions that the writ issue
unless, within a reasonable time, New York affords Stovall a new trial.

Moore, Circuit Judge (dissenting): Dr. Frances Behrendt concededly (by
the majority) greviously wounded was in a hospital where she had undergone
extensive surgery. Her husband, Dr. Paul Behrendt, had been killed. The defend-
ant was arraigned on August 25, 1961 and, having requested an opportunity to
get his own lawyer, the court without proceeding further postponed the case
to August 31st. The only person in the world who could exonerate Stovall and
save him from possible execution was Dr. Frances Behrendt. Her [fol. 44]
words, “He is not the man” could have meant life or death to Stovall. Stovall
could wait for six days to retain a lawyer. Whether Dr. Frances Behrendt could
wait even six hours was conjectural. No amount of subsequent skillful legal
advice could replace the need for action while she yet lived—action which
required Stovall’s immediate presence in the hospital room.

Every defendant in a criminal case is subjected to identification. I2ven while
he is presumed to be innocent, in the presence of the jury he is called the

9The cage vividly {llustrates how much more probative n multiple strend of clrecam-

ﬂ(f;l{ltl;ll{s"\;lg)(‘ll('o may he than a testimonial fdentification. See 1 Wigmore, Evidence § 20
34 ed. .

7 As a constitutional motter, there is no obvious reason why a new trial need be held on
an is<ite “distinet and separable’” from that vitlated by improper evidence or instructions.
sen Gasoline Praods. o, v, Champlin Ref. Co., 283 U K. 404, 500 (1931): and if New
York law permitted n new trial on the lssue of commission excluding insanity, which we
serjously doubt. cf, Code of Criminal Procedure, §§ 464, 544, we see no reason why that
wonld nof meet federal requirements. Compare United States v. Shotwell Mfg. Co., 355
U. 8. 233, 245-46 (1957); Jackson v. Denno, 378 U. 8. 3683, 305-96 (1004), New York
has r(‘('ontl_s irovided that a conviction of first degree murder be followed by further evi-
dence and deliberation by the jury to fix the penalty, and the New York statute provides
that error in the latter phase has no effect upon the convietion, N. Y. Penal Law § 1045-n.
Californla now requires that the insanity defense be consldered by the jury {n murder
cases after it has in turn convicted and fixed sentence, but the statute does not speak to
;Iée"(]ngqntlloono&)f partinl new trinls as between commission and Insanity. Cal. Penal Code
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defendant. If the erime was of a violent nature, one or more police officers
are present. IIe rises for identification purposes or a witness places n hand on
iiis shoulder to indicate the person concerning whom testimony is being given.

The majority characterize the prosecutor’s action as a “blunder.” I wonder
what word they would have used, assuming that Dr. Behrendt had died later that
day, had the police immediately lodged Stovall in jail and failed to take him
to her room while there was still time. It is too easy after the event for appellate
courts to conjure up all the might-have-been possibilities and the hypothetical
steps and maneuvers an attorney might have taken,

I find no error in the identification procedure or the way it was used upon the
trial and, hence, would affirm the denial of the writ.

Senator Lrvin, After you and Judge Friendly handed down this
decision in which Judge Moore dissented the circuit court sat en banc
on this case and reviewed your decision, did it.not ?

Judge Marsitann, T was not on the court then. I was down here.

Senator Firvin. You were down here?

Judge Magrsirarnn, Yes.

Senator Ervin, Well, anyway, the circuit court en banc reviewed
the decision which Judge Friendly had originally rendered and which
you concurred in?

Judge Marsmarr. That is correct.

Senator Ervin. I would like to put in evidence, which T will supply
photostatic copies of, the report of the case and the opinions in-the
case as reported in 355 Federal Court, Second Series, beginning at
page 731 and going through page 7-15.

Senator McCrernLan, Without objection, it is so ordered.

(The document referred to follows:)

UNITED STATES EX REL. THEODORE R. STOVALL, APPELLANT
.

HoNORABLE WILFRED DENNO, AS WARDEN OF SiNG SiNG I’risoN, OSSINING,
NEw YORK, APPELLEE

No. 307, Docket 20208

United States Court of Appeals
Second Cireuit

Submitted en banc to this Court on May 26, 1965
Argued Jan. 21, 1963 Decided Jan, 31, 1966

Habeas corpus. From order of the United States District Court for the South-
ern District of New York, Inzer B. Wyatt, J., denying application, state prisoner
appealed. The Court of Appeals, Moore, Circuit Judge, held that defendant who
had just Leen arraigned and had advised court that he wished to obtain his
own counsel rather than accept court-appointed counsel was properly taken by
police to hospital room of victim to ascertain whether or not she recognized
him as her attacker.

Affirmed.
Friendly, Waterman and J. Joseph Smith, Circuit Judges, dissented.

1. Criminal Law <&=393(1)

After accused had been arraigned and had advised court that he wished to
obtain his own counsel rather than accept court-appointed counsel, police in
taking him to hospital room of victim to ascertain whether she recognized him
-as her attacker did not violate constitutional right against self-incrimination.
U.S.C.A. Const. Amend. 5.
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2. Arrest &=T70

After accused had been arraigned and court had adjourned any further pro-
ceedings for six days for purpose of permitting him to obtain his own counsel,
accused remained in lawful custody of police.

3. Criminal Law &=393(1)

When defendant had been arraigned and court had adjourned for six days
for purpose of permitting defendant to obtain his own counsel, it was incumbent
upon police, in whose lawful custody accused was, to have victim of assault view
him to identify or disavow him as the culprit.

4. Criminal Law ©&=393(3), 636(1)

Law requires defendant to be present upon his trial and to exhibit his face
for identification purposes. U.8.C.A. Const. Amend. 5.

5. Criminal Law $==741(2)

Accuracy of identification of accused as attacker of vietim made by vietim
while she was hospitalized was for jury. U.S.C.A.Const. Amend. 5.

6. Criminal Law <=»339

Method ot identification inside or outside courtroom would go to weight to
be attributed to identification of accused not to admissibility or constitutionality
of testimony relating thereto. U.S.C.A.Const. Amend. 5.

7. Criminal Law €=393(3)

It is legal to require accused to stand up in court for purposes of identification
U.8.C.A.Const. Amend. 5.

8. Criminal Law &=393(1)

Interests of accused and society alike demand that opportunity for identifica-
tion of accused by victim be afforded at earliest possible moment and when that
moment exists will of necessity be dependent upon facts and circumstances of
each particular case. U.S.C.A.Const. Amend. b.

9. Criminal Law <¢=393(1)

Arrested person may be exhibited for identification to person injured by com-
mission of the crime. U.S.C.A.Const, Amend. 5.

10. Criminal Law &=393(1)

Prohibition of 5th amendment relating to self-incrimination is prohibition of
use of physical or moral compulsion to extort communications from aceused, not
an exclusion of his body as evidence when it may be material. U.S.C.A.Const.
Amend. b.

11, Habeas Corpus &=45.1(1)

Federal court should be loath to interfere with state court evidentiary matters
which go primarily to weight of evidence admitted.

12, Constitutional Law &=267

State identification procedure could be so unfair as to amount to a violation of
14th Amendment’s due process guarantee. U.S.C.A.Const. Amend. 14,

13. Constitutional Law &=266

Where victim was confined to hospital, her attacker had remained in her full
view in brightly lighted kitchen for considerable period after stabbing her and
there was no limitatio: to cross-examination directed toward weight of her hos-
pital identification testimony, accused was not denied due process on his trial or
deprived of Fourteenth Amendment rights by admission of evidence that victim
had identified defendant in hospital as her attacker. U.S.C.A.Const. Amend. 14.

14. Criminal Law &=0641(1)

Where defendant was advised of right to counsel when brought before mag-
istrate, upon stating that he desired to secure his own counscl he was given an
opportunity by adjournment of proceedings for six days and on sixth day he
informed magistrate that he had not communicated with any relatives to see if
they would get a lawyer for him but he had been told in jail that one would be
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assigned and magistrate assigned well-known criminal defense lawyer, defendant
was not denied his constitutional rights to counsel. U.8.C.A.Const. Amend. 6, Code

Or.Proc. N.Y. § 188

15, Criminal Low &=»641(1)

Defendant was not deprived of right to counsel on basis that after expressing
his desire to obtain his own counsel and adjournment of proceedings for that pur-
pose he had been brought by police to hospital for identification by vietim.
U.8.C.A.Const, Amend. 6, Code Cr.Proc. N.Y. § 188,

16. Arrest =63 (4)
Searches and Seizures ¢&==7(27)

‘Where orticles claimed to have been illegally seized from accused were not
offered in evidence against him by pzople, but were marked for identification by
defense after district attorney had announced that he would not offer such items,
such items did not lead to his arrest under poison fruit doctrine and articles were
voluntarily turned over to police by sister of accused, no constitutional rights of
accused were violated. U.S.C.A.Const. Amend. 14.

17. Criminal Law C=21134(1)

Capital case requires most careful scrutiny.

Leon B. Polsky, New York City (Anthony F. Marra, The Legal Aid Society,
New York City), for appellant.

Henry P. DeVine, Asst. Dist. Atty. (William Cahn, Dist. Atty., Nassau County,
State of New York), for appellee.

Before LunBagrp, Chief Judge, and WATERMAN, MoORE, FRIENDLY, SMITH, KAUF-
AMAN, ITaYs and ANDERSON, Circuit Judges.

Moorg, Circuit Judge (with whom Judges KAUFMAN, HAYS and ANDERSON
concur ; Judge LUMBARD concurs in a separate opinion with which Judge KAUF-
MAN also concurs; Judge FrirnbprLy dissents in a separate opinion with which
Judge WATERMAN concurs; and Judge J. JosepH SMiTn dissents in a separate
opinion) :

Theodore Roosevelt Stovall appeals from an order dismissing a writ of
habeas corpus. The appeal was argued originally before a panel of this Court
(Moore, Friendly and Marshall, C.JJ.), and an opinion was filed on March 31,
1965, reversing the order of the District Court, Moore, C.J., dissenting, There-
after, this Court sua sponte on May 26, 1965, ordered en banc consideration of this
case and six other cases. Upon such consideration, the order appealed from is
affirmed.

Late on the night of August 23-24, 1961, Dr. Paul Behrendt was stabbed to
death in the kitchen of his home in Garden City, L.ong Island. His wife, Dr.
Frances Behrendt, vainly coming to his assistance, was greviously wounded. The
police, who quickly arrived on the scene as the result of a telephone call for
medical aid which Mrs. Behrendt had managed to make, found many pieces of
telltale evidence. They discovered a key chain with three keys. one of which
was to Stovall’s locker in a Brooklyn store where he worked. They also found a
bloody shirt with the identification tag of a laundry used by Stovall. Further
investigation in the morning of August 24th led the police to a bar which Stovall
had visited the previous night., This, in turn, brought them to a man whom Stovall
had called by telephone from the bar; he supplied Stovall’s name and the address
of Stovall’s sister in Hempstead, Long Island. Proceeding to this address around
4:00 P.M,, the police found Stovall and also Dr. Behrendt's blood-stained white
coat. They arrested him and seized the coat, a pair of trousers owned by Stovall
which were stained with blood of Mrs. Behrendt’s blood type, and his pork-pie
hat. The shirt left in the Behrendt kitchen was similarly stained, but a piece torn
from it, found under Dr. Behrendt’s armpit, was colored with blood of the Doe-
tor's type. At the trial, Stovall's sister and a male friend of the sister testified
that when Stovall came to her room in Hempstead at about 12:30 A.M., August
24th, he was not wearing the white shirt he had on earlier but instead appeared
with the white jacket, bloody pants and a smear of blood on his forehead.

On the evening of August 24th, Stovall was questioned by the prosecutor at
police headquarters: the statement was almost wholly exculpatory. The next
morning he was arraigned, on a deteetive's charge of first degree murder, hefore
a state distriet court judge. The judge informed Stovall, as required by § 188 of
the New York Code of Criminal Procedure, “You have the right to the aid of a
lnwyer or counsel in every stage of the proceedings and before any further pro-
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cedings are had”; he then asked, “Do you want to get a lawyer?”; and said, “7f
you do, I'll give you time to get one before we proceed at this particular time.”
Stovall answered that he did, and on the Judge's further inquiry, “you're getting
your own lawyer; is that right?”, responded in the affirmative. The Judge then
announced that he would “put it over to August 31st, next Thursday, for the
purpose of getting an attorney,” and directed that Stovall be “remanded pending
further pleading.”

Since Stovall had to remain in police custody pending further proceedings on
the adjourned date, he was taken for identification purposes to Mrs. Behrendt's
hospital room where Mrs. Behrendt identifled Stovall as her attacker. Thereafter
he was lodged in jail. Stovall was convicted by the jury of murder in the first de-
gree, The jury did not recommend leniency. Stovall was, therefore, sentenced to
death,

The principal point now urged on appeal is the claim (not even presented to
the court below) that the taking of Stovall to Mrs. Behrendt’s hospital room for
possible identification violated his Fifth, Sixth and Fourteenth Amendment
rights, No claim is made—nor could any be sustained by the proof-—that Stovall’s
arrest was without probable cause or that there was any delay in his arraign-
ment which occurred the morning following his arrest.

Nor is any claim made that Stovall at any time made a confession or gave any
statements which were obtained by coercion, trickery or subterfuge—in fact
there were no statements or confessions whatsoever. Thus, the only issue upon
this appeal is: can the police, following an arraignment at which the person
arraigned advised the court that he was going to get his own lawyer, continue
their identification efforts by taking such person to the hospital room of the
vietim to ascertain whether or not she recognized him as her attacker? Obviously
the victim of the crime, if he or she had had an opportunity to see the attacker
at the time of the attack, is the person most likely to be able to confirm or refute
the identity of the person arrested. Freedom or further detention may well come
from a ‘“yes” or “no” to the simple question: is this the man who attacked you?

FIFTH AMENDMENT (SELF-INCRIMINATION)

Appellant challenges the admissibility in evidence of Mrs. Behrendt’s hospital
room identification, However, under section 393-b, New York Code of Criminal
Procedure, “a witness who has on a previous occasion identifled such person may
testify to such previous identification.”

[1-3] What was Stovall’s status at the time he was taken to Mrs. Behrendt’s
hospital room ? Because of appellant’s present argument, the spotlight of inquiry
must be focused sharply upon this single period of time, Stovall had just been
arraigned and had advised the court that he wished to obtain his own counsel
rather than accept court-appointed counsel. To give him adequate opportunity
to do so, the court adjourned “any further proceedings” for six days for that
purpose. No plea was entered, no motions had to be made or waived, no rights
were jeopardized. In the meantime Stovall had to remain in the custody of the
police. This was lawful custody. To fulfill properly, their duty to make sure that
they had the right man, it was incumbent upon the police to have the victim of
the assault view the suspected attacker to identify or disavow him as the culprit.

Had Mrs. Behrendt not been so seriously injured and hospitalized, Stovall
would have been lodged in the local jail and Mrs. Behrendt could have viewed
him in a line-up or looked at him through the door or gate of his cell. A photo-
graph of Stovall might have been taken and exhibited to her. However, the p.'i~e
have to deal with situations as they find them and act expeditiously in the
light of emergencies which confront them, Here was the only person in the world
who could possibly exonerate Stovall. Her words., and only her words, “He is
not the man” could have resulted in freedom for Stovall. The hospital was not
far distant from the courthouse and jail. No one khew how long Mrs. Behrendt
might live. 'aced with the responsibility of identifying the attacker, with the
need for immediate action and with the knowledge that Mrs. Behrendt could
not visit the jail, the police followed the only feasible procedure and took
Stovall to the hospital room.! Uhder these circumstances, the usual police station
line-up, which Stovall now argues he should have had, was out of the question.

1 Undoubtedly, if the police had failed to take Stovall to the hospital and had lodged
him immediately in jall and Mrs. Behrendt had died, soon appellate counsel would now be
urging the same acts as a ground for reversal, asserting that he had thus been deprived

of a constitutional right.
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[4, 6] The hospital room identification ? was not prejudicial to Stovall because
Mrs. Behrendt, after she recovered, made positive identification in the court-
room. There is no evidence that her hospital room identification on August 25,
1961, affected or influenced in any way her courtroom identification on May 23,
1962. Any previous identification was but duplicative. She was the only living
person who had seen her attacker. Stovall’s counsel used his right of cross-
examination to the fullest extent in questioning the identification and dwelt
upon it in summation. Since the law requires the defandent to be present upon
his trial and to exhibit his face for identification purposes, it was for the jury
to weigh the accuracy of Mrs. Behrendt’s identification.

[6] As a matter of law, the method of identification inside or outside the
courtroom would go to the weight to be attributed to the identification; not to
the admissibility or constitutionality of testimony relating thereto, People v.
Partram, 60 Cal. 2d 378, 384 P. 2d 1001 (1963), cert. denied, 377 U.S. 945, 84 S.
Ct. 13533, 12 1. Ed. 2d 308 (1964), (defendent forced to try on hat and coat
which did not fit others in line-up) ; People v. Clark, 28 Ill. 2d 423, 192 N.BE. 2d
851 (1963), (witness saw one of suspects in police station before line-up);
People v. Boney, 28 I1l. 2d 505, 192 N.It, 2d 920 (1963), (wife raped; husband
knew four of five men in line-up were from State’s Attorney office) ; State v.
Hill, 193 Kan. 512, 394 P, 2d 108 (1964) ; Redmon v. Commonwealth, 321 S.W. 2d
397 (Ky. 1959), (claim that police pointed out suspect before line-up); (Com-
monwealth v. Downer, 159 Pa. Super. 626, 40 A, 2d 516 (1946), (defendant alone
shown to witness), although there are some decisions to the contrary, People v.
Conley, 275 App. Div. 743, 87 N.Y. S. 2d 745 (1949), (defendant appeared alone
and was forced to wear clothing corresponding to witness’ earlier description) ;
Johnson v. State, 44 Okl. Cr, 113, 279 P, 933 (1929) (only defendant produced).

Wigmore on Evidence, Vol. 8, 3d ed., § 2265, p. 374, has written:

“Looking back at the history of the privilege [against compelled self-incrimina-
tion] (ante, § 2250) and the spirit of the struggle by which its establishment
came about, the object of the protection seems plain., It is the employment of
legal process to emtract from the person’s own lips an admission of his guilt,
which will thus take the place of other evidence.”

* * * * * *

“In other words, it is not merely any and every compulsion that is the kernel
of the privilege, in history and in constitutional definitions, but testimonial com-
pulgion.” (Italics in original.) Thus
“an inspection of the bodily features by the tribunal or by witnesses cannot
violate the privilege, because it does not call upon the accused as a witness, i.e.,
upon his testimonial responsibility.”

* * L ] * * * *

“What is obtained from the accused by such action is not testimony about his
body, but his body itself (ante, § 1150). Unless some attempt is made to secure
a communication, written or oral, upon which reliance is to be placed as involving
his consciousness of the facts and the operations of his mind in expressing it,
the demand made upon him is not a testimonial one.”

[7, 8] The law has made and continues to make a definite distinction between
testimonial evidence and identification. And for good reason. Physical charac-
teristics such as facial features, color of hair and skin, height, weight and even
manner of walk may be observed by al who may be present at the scene of a
crime. A person does not become a witness against himself merely by possessing
these individual characteristics. When it was discovered that the fingerprints
of persons differed one from the other, this form of identification was added to
the list of reliable distinguishing features which the police and the prosecution
may, without violating the privilege, compel a defendant to reveal., Thus for
generations it has been legal to requive the accused to stand up in court for
purposes of identification, State v. Carcerano, 238 Or. 208, 390 P. 2d 923 (1964) ;
People v. Oliveria, 127 Cal. 376, 59 P. 772 (1899). However, the opportunity for
courtroom identification may well first be presented many months after the
occurrence of the crime. Interests of the accused and soclety alike demand that
this opportunity be afforded at the earliest possible moment. When this “moment”
exists will of necessity be dependent upon the facts and circumstances of each

2 Voice fdentification was requested and Stovall complied but this form of identification
was not used or referred to in the trial and, hence, 1s not an issue here,
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particular case. No ironclad rules can be or should be laid down. But what
better guides can there by than common sense??®

Helpful guldes to decision may be found in other cases, which involved federal
prosecutions. Most recently (September 9, 1965) the Court of Appeals for the
District of Columbia had to deal with an identification after arrest problem
(Kennedy v. United States, D.C. Cir. 3563 F. 2d 462). There police officers in-
formed by radio of a crime arrived at the scene to find a man being forcibly
restrained by two men who had heard womanly screams and had seen two men
running from a house. The police took the man (Kennedy) into the house where
they found two women handcuffed to a stair rail. The women identified Kennedy
as one of their assailants. Upon the trial they identified the accused in open court
and testified as to their prior identification even as did Mrs. Behrendt here. Upon
appeal Kennedy's counsel urged that the complainants should not have been
permitted to testify against him because the identification had derived (1) from
an arrest without probable cause; (2) from an illegal detention; and (3) that
his Sixth Amendment right to counsel had been infringed because he had been
without counsel when identified at the scene of the robbery. The court found
probable cause for the arrest and that “Appellant [ Kennedy] made no confession
and there is nothing to suggest a police purpose to elicit a confession.” The
court noted, after finding that there was probable cause for the arrest, that it
is a policeman’s ‘“function to try to minimize the incidence of erroneous deten-
tions and charges; taking Appellant into the presence of the complaining wit-
nesses was entirely appropriate. Had the officers not done this Appellant would
have been subjected to continued detention, a trip to the station, to booking
and lineup processes, unnecessarily if the complainants had said he was not one
of the attackers. The police should not have overlooked the possibility of his
exoneration, which could be easily and swiftly resolved by ‘quick verification’
in a confrontation.” 353 F. 2d 462,

In Copeland v. United States, 343 F. 24 287 (D.C. Cir. 1965), the appellant
after arrest was taken by the police to the Western Union office where the rob-
bery had occurred to be identified by one of the victims. Then taken to the police
station, he was identified there by a victim of a different and previous robbery.
The conviction was affirmed.

In Caldwell v. United States, 338 F. 2d 385 (8 Cir. 1964), the accused had
been put in a line-up and identified by eyewitnesses, The court held that there
was no self-incrimination, saying at p. 389: “The mere viewing of a suspect
under arrest by eyewitnesses does not violate his constitutional privilege because
the prisoner is not required to be an unwilling witness against himself. There is
a distinetion between bodily view and requiring an accused to testify against
himself.” And in People v. Gardner, 144 N.Y. 119, 128, 38 N.E. 1003, 1005. 28
LR.A. 699 (1894) the New York Court of Appeals said: “A murderer may be
foreibly taken before his dying victim for identification, and the dying declara-
tions of his victim may then be proved upon his trial for his identification.”

[9] The principle that an arrested person “may be exhibited for identification
to the person injured by the commission of the crime.” Downs v. Swann, 111 Mad.
53, 61, 73 A. 653, 655, 23 L.R.A. N.S., 739 (1909) is so consistent with funda-
mental fairness both to the accused and society that there is little point in further
elaboration except to take notice that the law sanctions many methods of identifi-
cation which do not invade the fleld of testimonial compulsion such as the use
of fingerprints and photographs, including photographs of body scars. See Bart-
letta v. McFeeley, 107 N.J. Eq. 141, 1562 A. 17 (1930) ; People v. Smith, 142 Cal.
App. 24 287, 298 P. 2d 540 (1956) ; State v. Emerson, 266 Minn. 217, 221, 123
N.W. 2d 382 (1963) ; O'Brien v. State, 125 Ind. 38, 25 N.E. 137, 9, L.LR.A. (323
(1890.)

[10] The accused may even be forced to perform some physical act such as
putting on eyeglasses, People v, Tomaszek, 54 I1l. App. 24 254, 204 N.E. 2d 30
(1964) ;: submitting to a physical examination, McFarland v. United States, 80
U.8. App. D.C. 196, 150 F.2d 593 (1945) ; having a handkerchief put over his

3 Kamisar, Criminal Justice in Our Time, Magna Charta Essays (University of Virginia
Press 1965?, pp. 9-10:

‘“Here misty idenls collide with the grim ‘realities' of 1aw enforcement. Here we are con-
fronted, both with the Constitutional and normative levels, with the most important
question, or cluster of questions, in the entire field of criminal procedure todoy.

“I am not talking ubout detention for such purposes as fingerprinting, placing in line-
ups, confronting victims or witnesses and checking out alibis. Assuming the suspect has
bLeen lawfully arrested, such station house screening is both necessary and desirable.”
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face to simulate his appearance at the time of the robbery, see Ross v. State,
204 Ind. 281, 182 N.E. 865 (1932) and Key v. State, 83 Okl. Cr. 92, 242 P, 582
(1925) ; or giving a blood sample. See also Walton v. Oity of Roanoke, 204 Va, 678,
183 S.E. 2d 316 (1963). In summary, ag Mr. Justice Holines said in Holt v.
United States, 218 U.S. 245, 31 8. Ct. 2, 54, L. Ed. 1021 (1910), the prohibition
of the Fifth Amendment “is a prohibition of the use of physical or moral com-
pulsion to extort communications from him, not an exclusion of his body as
evidence when it may be material” (at 252, 31 St. Ct. at 6). ' e

FOURTEENTH AMENDMENT (DUE PROCESS)

[11, 12] Since courtroom identification, which usually takes place many months
after the occurrence of the crime, is permissible, interests of the accused and
soclety alike demand that the opportunity to identify be afforded at the earliest.
possible moment when the likellhood of an accurate identification is greatest. -
Of course, in the interests of truth and fairness to the suspect, this opportunity
should be afforded, where possible, under circumstances most likely to lead to
a disinterested decision by the identifier. When a proper moment exists will of
necessity be dependent upon the facts and circumstances of each particular case,
No ironclad rules can be or should be laid down. Although federal courts should
be loath to interfere with state court evidentiary matters which go primarily to
the weight of evidence admitted, it may be that an identification procedure could
be so unfair as to amount to a violation of the I'ourteenth Amendment’s due
process guarantee, L

[13] Here, however, defendant was not deprived of due process. A line-up was
out of the question ; a show-up could be conducted only where Mrs. Behrendt was
then confined—the hospital, She had had more than a fleeting glimpse of the
attacker. Although stabbed many times, she was not unconscious and the attacker
had remained in full view in the brightly lighted kitchen for a considerable
period of time after killing Dr. Behrendt and stabbing her. Upon the trial, there
was no limitation to the cross-examination directed towards the weight of her
hospital identification testimony. There is no basis for holding that Stovall was
not accorded due process on his trial by the State of New York or that he was
deprived of Fourteenth Amendment rights. .

SIXTH AMENDMENT (RIGHT TO COUNSEL)

~ [14] Appellant’s counsel now argues tnat at the time of arraignment “his
[appellant’s] constitutional right to counsel had come into being and that failure
of the arraigning Magistrate to adequately advise the defendant resulted in the
denial of the right.” The charge of failure of duty against a judge warrants
factual investigation. When Stovall was brought before the Magistrate on August
25th, he was advised of his right to counsel and was asked whether he had
counsel or desired to secure his own counsel. He replied that he did so desire.

To give him this opportunity, the Magistrate adjourned further proceedings
" until August 31st. On that day [August 31st], Stovall informed the Magistrate,
in response to the question as to whether Stovall had obtained counsel, that he
had not communicated with any relatives to see if they would get a lawyer for
him, but that he had been told in the jail that “they” said one would be assigned.
The Magistrate then again told Stovall of his rights, “the first of which is the
right to the aid of a lawyer.” Turning to a well-known criminal defense lawyer,
the Magistrate asked, “Counsel George Mulry, would you be willing to help this
man protect his rights in this Court at this time?” Counsel agreed. The court told
Stovall to confer with him and that “He is a lawyer who will volunteer his
services to help you now protect your rights.” A short recess was declared aftet
which, through counsel, Stovall demanded a hearing which the court set for the
following day “so you [Stovall] could be confronted with the witness and the
judge could decide whether or not a trime had been committeed.” However,
on August 31st, Stovall was indicted for first degree murder by the grand jury
and the case thereafter came under the jurisdiction of the County Court.

The New York Code of Criminal Procedure § 188 provides that the Magistrate
inform the prisoner of “his right to the aid of counsel in every stage of the pro-
ceedings, and before any further proceedings are had.” He must “allow the de-

it A Bt e GBI Sige o e Cemne TN Lt BrBe rasdp NeroaT hes s SRET O dhae ( Lgp B W L LR I L TR I TN VI LTI LM



whoeas

EREIT

NOMINATION OF ‘FHURGOOD MARSHALL 113

fendant a reasonable time to send for counsel, and adjourn the examination for
that purpose,” Id. § 189. The Magistrate followed this statute punctiliously. In
the light of this record, the charge of failure. to advise is completely unsupported
by, and quite contrary to, the facts.

[15] Appellant’s reference (in his brief) to his situation as amounting to
“the release.of the accused to his accusers,” is equally unwarranted. Stovall was
rot so released ; he had been arrested by the police; was in their custody; and,
because of his o\presslon of desire to obtain his own counsel, would remain in
their custody until further proceedings were held. While in such custody, the
police could have brought in any potentlal witness for identification purposes,
including the victim, except for the fact that she, seriously injured, conld not he
moved from the hospital room. The only variation because of the necessity of the
situation was the hospital room ldentlﬁcatlon .instead of a police station
identification. e s,

The record completely réfutes !umél'lant’s stutement “Tin._brief) that “from
this denial of right [to counsel}~(a premise which may be nﬂldly described as
inaccurate) the prosccutor was enabled to create evidence used to Secure convic-
tion at the subsequent trigl® (italics in original), There was nd denjal of the
right to counsel ; the Magistrate in fact honored ovall's request that le be per-
mitted to obtain his owh attorney. Nor did\the c ntimmt:lop of police efforts to
secure the best evidence of identification béfore Btovall had an opportunity to
engage his own couysel result in iny 1ncr’ inatlng stateméntq or confes: lons
because he made none.

If Stovall had had counsel what could counsel- ha\e done to thwant the ldentlﬂ
cation? He could /not have demanded” ‘%to{'all's inﬁhedlnte release so that no
one might see hith. He could not have #rfangdéd to hyve Stovall continuously
wear a hood or wask over his face to/a¥did identifica on,.-nor colild he hav
ordered the police forthwith'torhalt th(‘{l identification aétivities. Counsel would,
not have said “Cease furthér efforts al; idg tlﬁcﬁtion St;m’nll has admitted his'
guilt” because Stdvall had not done s6: S AU i

Again adverting to the opl\nion in Iﬁennedy, subra, cohiwel could not have pre-
vented the hospithl room identification‘because “Al acguised has no right to b
viewed in a line-up rather than singly. ”‘Here, a8'in Kehpétdy, counsel could n
“have altered the tourse of eyents” as to lQenti'ﬂéat}ml. ‘and siitee no confession
or “any other evidence respecting which coiinset (fould{llave rlghtt‘ully adviséd |
Appellmlt to refuse:to yield” was obtnined, tll@r\e was ‘flo (leprlvatlon of leth
Amendment rights,

Lastly, appellant contondq that he w as denied a conbtlt{xtionallv adequate Kear-
ing on lnq motion to siuppress. In tln' New York Court of Appeals to which an
appeal from Stovall’s conviction had been filken, the remiftitur was amended to
show that that Court had*passed upon the contention that he had-been con-
victed on evidence obtained by.unlawful search and seizure. The Court held that
his constitutional rights had not been violated (People v. Stomll, 13 N.Y.2d
1178, 248 N.Y.S.2d 56, 197 N.E.2d 543)-

[16] The District Court was well ‘aware -of - the- m‘guments appellant now
makes but found that the articles claimed to have been illegally seized, namely,
a white jacket, a pair of trousers and a hat, were not offered in evldence against
Stovall by the People but were marked for identification by the defense. This
action was entirely voluntary and must be attributed to defense strategy rather
than a checkmate move because the District Attorney had announced at the open-
ing of the trial that he would offer no items obtained from the allegedly illegal
search. Nor could the “poison fruit” doctrine have led to the arrest because
there was more than ample evidence to establish an earlier and independent
source of information. Furthermore, since, as the Court found. “The proof is
convineing that the articles were voluntarily turned over to the police by the
sister of Stovall” and were not used by the People, the conclusion that “The
record establishes that no constitutional rights of defendant were violated” is
sound.

1M Although a capital case requirea the most careful scrutiny, these require-
ments have been met. The highest court of New York has reviewed his case (13
N.Y.2d4 1094, 246 N.Y.8.2d 410, 196 N.E.2d 65) ; the District Court considered
and weighed the errors complained of, as has this Court. Upon the law and
the facts, no infringement of any constitutional right is presented.
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Aflirmed.

Lusparp, Chief Judge (with whom Judge KAurFMAN concurs), concurring: 1
coneur.

I agree with my brother Moore that the hospital room show-up did not violitte
any of Stovall’s constitutional rights. The police found Mrs. Behrendt griev-
ously wounded and in a state of severe shock at about 1:00 A.M. on August 24,
At that time, in an incomplete and somewhat confused statement made to a
police officer before she was given medical treatinent, Mrs. Behrendt indicated
that she had seen her attacker. The police were not allowed to interview Mrs.
Behrendt on August 24, the day of her extensive surgery, or to present Stovall
to her for identification purposes. They were therefore fully justified in con-
tinuing thelr investigation by bringing Stovall to the hospital at 1:00 P.)M. on
August 25, after Stovall’s morning arraignment.

The type of emergency facing the police is relevant to the question of whether
the show-up procedure was so unfair as to amount to a denial of due process.
1 agree with my brother Moore that the method of an identification normally
goes to the weight of the evidence. Given the circumstances surrounding the
identification, the full opportunity afforded derense counsel to cross-examine
Mrs., Behrendt at trinl, and the positive court room identification made by Mrs.
Behrendt, I tind no violation of Stovall’s right to due process, Likewise, Stovall's
Sixth Amendwment right to counsel argument has no merit, particularly since
counsel could have had little or no effect on what took place in the hospital
room.! And 1 agree with the majority's Qisposition of the IFFifth Amendment
claim.

Unlike my brother Friendly, I see not need to inquire into whether the police
violated New York law when they failed to deliver Stovall to n sheriff imme-
diately after arrnignment. Whether or not there may have been a technieal viola-
tion of New York Inw is no grounds for reversal here, No objection was made to
this procedure at trial. Therefore there was no need for the court to inquire into
whether it was proper and appropriate for the police to retnin custody of Stovall
following his production before the distric! court judge. Nor is there a federal
constitutional right to be committed to a sheriff rather than to the police pend-
ing arraignment. Since there was no due process violation in the hosipital room
identification, the police procedure violated none of Stovall’s federal rights,

T differ with my brother Moore’s discussion of the prejudicial error issue. al-
though I agree that the use made of hospital room identification at Stovall's
trinl did not amount to prejudicial error even if that identification procedure
itself violated Stovall’s rights,

The Supreme Court has presceribed a rigorous standard of prejudicial error
when dealing with police activities that violate fundamental constitutional rights.
See, e, g, Fahy v. State of Connecticut, 3756 U.8, 85, &4 S.Ct. 229, 11 L.1d.2d 171,
(1963) : United States v. Guerra, 334 F.2d 138, 143-147. (2 Cir.). cert. denied,
379 U.K. 936, & 8.Ct. 337, 13 L.EA.2d 346 (1964). Assuming for the moment that
the hospital room identification violated Stovall’s constitutional rights, testimony
as to that identifieation at trial was reversible error if “there is a reasonable
possibility that the evidence complained of might have contributed to the convie-
tion.” Fahy v. State of Connecticut, 3706 U.S. at 8G-87. 84 8.Ct. at 230,

Mrs, Behrendt made a positive court room identification of Stovall, and she
indicated that this identifieation was the product of her recollection of the night

1 Indeed, T wonder whether the richt to counsel doctrine: of Fscobedo v, Ilinois, 37
U8, 478, 83 8, Ct, 17568, 12 L. 124, 24 977 and Massiah v. United States, 377 U.8&, 2Mm,
84 K, Ct, 1109, 12 I. Ed. 22 246 apply to circumstances which do not ultimately involve
a danger of self-incrimination. A person lawtully arrested and detained has no right to
have his lawyer present to sitpervige all his activities that come within the realm of prison
or detention house administration. Likewise, I should think that the police ean xearch
the defendant and his effects in the absence of counsel. Only when police conduet threat-
ens to violate a personal right of the defendant that retains vitality during detention—
e.g., the privilege against self-incrimination—or when police practices unfairly prevent
the defense attorney from preparing his cagse—n literal deprivation of the right to coun-
sel-——must a court {nterfere to guarantee that the right is properly preserved. Viewed in
this light, common sense filnds a clear distinction between the case supposed by Judge
Triendly in his dissent, where counsel ig excluded from a court room identification at
trinl, and the fallure to appoint counsel to accompany an accused to a pre-trial identifi-
catlon, Cf, United States v. Cone, 354 F, 2d 1189, n. 13 (2 Cir. 1065).
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of the crime.? It seems highly probable that the use made of the hospital room
procedure at trial did not influence this court room identification.® Under these
circumstances, the impact of testimony as to the hospital room incident was
cumulative.

Nevertheless there remains the possibility that Mrs, Behrendt's ability reliably
to identify Stovall at trial was in fact psychologically colored by the impact of
the previous confrontation in the hospital room. This “prejudice” does not depend
upon whether there was testimony as to the hospital room identification. And the
only way to eliminate this aspect of prejudice would have been to exclude the
hospital room identification and to prohibit Mrs, Behrendt from making any
identification at trial. I am unwilling to hold that so broad an exclusionary rule
should flow from. a constitutionally infirm pre-trial identification because the
likelihood that uan unbiased court room identification can still be made seems
great and because eye witness evidence, despite its human frailties, plays a vital
role in criminal prosecutions. I am particularly unwilling to exclude all identi-
fication in this case because Mrs. Behrendt’s testimony seems relinble and because
the alleged police impreprieties were unintentional and technical. It was proper
to admit this evidence and to allow the jury to weight its reliability.

If Mrs. Behrendt should be permitted to make a court rrom identification,
then use of the hospital room identification becomes cumulative and harmless.
More significantly, it is fairer to Stovall to permit testimony and full cross-
examination concerning the hospital room procedure because only then can the
jury know that the unequivocal court room identification may be the product of
previous police persuasion rather than an accurate recollection of the night of
the crime. At Stovall’s trial, these considerations are evident; outside of the
prosecutor’s opening address, the first mention of the hospital incident came dur-
ing the cross-examination of two policemen who accompanied Stovall to the
hospital. And defense counsel concentrated heavily on this incident in his cross-
examination of Mrs. Behrendt while the prosecutor only brought it out casually.
Consequently, I conclude on the facts of this case that the use made of the
hospital room identitication not only was harmless error but indeed was the
fairest method of handling Stovall’s trial.

IRIENDLY, Circuit Judge, with whom Wartermax, Cirenit Judge, joins (dis-

senting) :

2 Relevant portions of Mrs, Behrendt's direct testimony are as follows :

“Q. What did you observe or what did you hear from that point on? A, I saw he was tall
and strong and medium color, a medium brown, and I saw his face clearly beecause I jumped
at him head on, and then a moment later whem he stabbed me I fell down and I was already
on the floor when my hushand—when I saw my husband dead * * *

Q. Now. thigs man that you speak of, that you saw, did you ever see him before that
night? A. No.

“Q. Have you ever seen him since? A. Yes,

“Q. Are you able to point out who he is? A. Yes,

“Q. Will'you do so? A. This Negro sitting there (Iindieating).

“The Court: Indieating the defendant. “A, (Continuing) In the light coat.

“Phe Court: Indicating the defendant.

“The Witness: What?

“Phe Court : Indieating the defendant, you say ?

“The Witness: Yes,

i “Q. Dii(ti vou ever see him anywheres bhefore you saw him here in court today ? A. Yes. in

e hospital.

I t‘]“Q.kDo vou know who he was accompaaled by at that time? A. By several detectives,
hink,

“Q, Do vou know approximately when this was with relation to the time that you went
into the hospital? A. I'm not quite sure. It was a few days after the operation when I was
fully coagcious. [It was in fact one day.]"

This was the only reference in Mrs. Belirendt’s testimony to the hospital room identifiea-
tion until defense counsel's thorough cross-examination on that subject.

3 Mre. Behrendt testified that she had not seen Stovall since the hospital room identifica-
tion. Likewise, the prosecutor in his opening statement mentioned the existence of the
hospital room incident but he said that he could only specuiate as to whether Mrs.
Behrendt would be able to make a court room identification. Since Mrs. Behrendt was
excluded from the court room (as a witness) when the incident was brought out during
the cross-examination of two policemen. and since no mention was made of it during her
direct testimony until after her court rcom identification, it seems doubtful that the use
made of the hospital incident at trial colored her court room identification.

N R 3
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"The facts glving rise to the issue here! were stated as follows in the panel
o+ 1vton of March 31, 1960 :

“~c tion 102 of New York's Code of Criminal Procedure prescribes, so far as
here . *'nent, that ‘If an adjournment be had for any cause, the magistrate must
commit the defendunt for examination,” and § 198 adds that the commitment shall
be to the sheriff, save In Mew York City where it is to be to the comimissioner of
correction, We were told at the argument that the sheriff of Nassau County does
not have a representative avaflable in the arraigning courts and that respon-
sibility for placing committed defendrhts in hiy hands rests with the police, Aftor
the arraignment but apparently before Stovall was handed over to the sheriff,
two detectives took him, handeuffed to one of them, to the hospital where Mrs,
Behrendt had undergone extensive surgery, and into her room, Three high police
officers and two prosecutors were also there, One of the police officers asked Mns,
Behrendt whether Stovall was ‘the man’; she satd he was, At some time one of
the officers arked Stovall ‘to sny a few words for volce identification’; ho did—
Just what does not appear.” . .

The panel recognized that “the privilege [of the Fifth Amendment against self-
Inerhimination) does not-invest a defendant with immunity from exposing him-
rolf to identification, even 1f this includes some movement, such as golng from the
jail to the courtroomn for trial or rising, if called upon * * * and it may well be
argued that use of the voceal chords, when these are not employed to produce ut-
terances of testimonial value, stands no differently from that of the arm
muscles,” * But this trulsm does not settle whether Stovall was deprived of his
Sixth Amendment right to counsel; although the two rights often overlap, they
are not congruent, No one would suppose, for example, that because the Iifth
Amendment does not protect a defendant from belng compelled to stand up in
court and try on a garment found at the scene of the crime, the prosecutor ‘could
require defense counsel to absent himself during such an eplsode. It is beyond
dtlpute that the prellminary hearing was part of a “criminal prosecution,” that
Stovall had become an “accused,” and that he was thus entitled “to have the
Assiatance of Counsel for his defence.” Hamilton v, State of Alanbama, 368 U8,
62, 82 8, O, 167, 7 L. B, 24 114 (1061) ; White v. Maryland, 378 U.8. (9, 83 8, Ct.
1080, 10 1., 13, 2d 193 (1083), This distingulshes Kennedy v, United States, 863 T,
24 402 (D.C, Olr. 1905), and other cases of ldentificntion during the Investiga-
tive stage, on which the majority rely, I fail to understand why, in the interval
between preliminary hearing and trial, a defenduant is not entitled to the assist-
ance of counsel when the state wishes to make use of him to obtain evidence that
will have {ndependent testimonial value—particularly when Massiah v, United
States, 377 U.S, 201, 84 8, Ct, 1109, 12 L. 1. 2d 246 (1004), has obliterated any
dlstinetlon between judicial and extra-judiclal action by the police once the
“eriminal prosecution” has begun.?

1 Tho atatement of the majority that thia claim was ‘‘not even presented to the court
below” 1a not wholly accurate. As the panel oglnlon oxplained, It was ralsed In Stovall's
hand-written petition but was not consldered Judge Wyatt since in the distvict court
counsgel had relled entieely on the point dealt with in the final paragrapha of this court's
opinion, 'The {mnol opinfon alro noted that the Assistant District Attorgey‘ cox&mondnbl
had not relled on the fallure of Stovall’s counsel to argue the point to Judge Wyatt an
soieht disposition by ua on the merits.

2 The rofomnoa to moving the arm musclea was followed by oitation of Me, Justice
P(l%m;o ﬂo](-1 &c&vn opinfon in Holt v. United States, 218 U.B, 2485, 2062, 81 8.0t 2, 64
be . . .

ST asee no basia for Chief Judgo Lumbard’s “wondern whother the vrlghi'to counsgel
dacteines of Hircobedo v, Illlnois and Massiah v, United States apply (&o. clrcumatancaen
which do not ultimately involve a dangor of aclf-inerimination,” Once it has been keld,
an theso casom clearly d1a, that the Sixth Amendment may apply outside the courtroom
anad when, an in Massiah, the accused did nof aeven know of- the presence of the police or the

rosocutor, I see no escape from the conclusion that, if the right has attached, the accured
8 ontitled to the asnistance of counsel when the prosecutor attempts to use him as a means
ot ‘mmmng ovidence to be offared at the trinl. ¥ cannot belleve my brothers would go
to tho extent of saying that, after arralgnment or indictment, counsel could be excluded
while the defendant was bein su&iacted‘ to medical examinatton or blood or handwriting
toutn, I counsol cannot be excinded from such procedures, commmon #ense does: not rRupply
me with a satlsfactory answer why he can ba barred from an identification whioh his client
18 compelled to attend—although no one would dream of exclndlms him from a less mean-
{ngful ono in the courtroom ; the argnment that, although excluded from the former, he will
have an opportunity to attack both identifications at trial, does not reem sufficlent for
reventing him from rendering all possible assiatance to the accused before the witness’
mpression hardens. I fear that my brothers simply h&vo not been able to adjust their
aighta to the ﬂt‘mremo Court’s new concept that the right to the assistance of counsel
embracer activitles outside the courtroom,
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The majority say that after Stovilll's appearance befqre the state judge he
“had to remain in [police] custody” and that his custody was liwful. I see fio
basis for these statemehts: New York properly ‘recoghizes that, after the pre-
liminary hearing, the g)rlsoner cothes under a new legal regime afdl ks lawtul
cugtodian is the shériff, not the policed; the obly thing the police ¢oild propetly
do Yrith Stovall at thiit time, see § 108 of the New York Oolle of Crindinal Proce-
dute, zvas o place hith in the hands of 'the custodisl authorities just as soon as
possible. Those duthorities would have been bound not only to prevent Stovall
fiom rem’ovi% himself Bt also tb prevent hie being rémoved or molested by
anyone else, The assumption, implicit in the court’s 6pinion, that such & prisoner
ig subject to'the beck and call of the police 18 surely wrong, see Judgg Finletter's
file opihion in Comihohwealth v. Brihes, 20 Pa.Dist. 1091 (C.P.1620). Once
Stovall was in the sherift’s custody, the later could not lawfully telease him to
the police without an order of the court; If thé prosecutibn lind sought such an
order, ¢buhsel could - have been appointed and the difficulty that has here arisen
would have been avoided.* . .

. Other arf‘uments advanced by the ity -are-equally unconvincing. They
say the police could have taken §toviil to the hospital Yor-identification before
arraignment despite the abge [ céounsel, 80 why ot the ter? But many
things can be done in the 'M%gice o C_O\glsel.ih the investigative stmie before
the “crimingl prosecutign” begins which cannot lawtilly be' d% ater, as
Masslah v. United Statés, supra, plainly showy thetoricdl quéstion as to
what counsel could hp¥e done was ang In\the paiel opinion mangmonths

ago: - . ,
“He might have persuaded the prosedutor, in the mty own intérest, It not
to forego the hogpital tdenfification, at feast to_hssurs cordittois hétte
signed ta avold gliggestion. He-might have. persuiged the juz to ' diréct
tovall be fmmedintely went to and ‘ ing tinl,
fore Mrs. Behfendt onl¥ undet fait
panifed by coungel who li}t questlo:

hag‘g nd%laedt$ I,vgil to refiide to g‘?
he Y  beprs np 1x¢

Hendrxfkez 2d '910 (3 mm <
were notifled of the intention to piage

to AN ?cé n " Rigne; A
“whit 3 1, aétord, Whete counsel
Vel . y & gedul 80119)!:_&;) 4 lnde-up he
tiider scrupulously fair conditions % ' tﬁ o’ ppésent. Have been told
in no yncertain terms that) in dealinp\wit g apit ¢, as Stovall's wh
at the time, we ‘are not to\spsculate o ygg ho udice’ '1tEd £ro 83
absence of counsal, Hamilton v. Stdte of Alabatha, qupra, 368 tJ.8. kit :
8.0t. 187, at 159, Aere, as there, “the degree of prajudlce. éan nevbt be knofmn.”
- My brothers also\jntimate that t,hopiﬁlce anq the prosecutop were ronfronted
with an emergency ajd that they{may it to the hospital to
be in Stovall’'s own fhterest. The ntter argumdnt ign ' h
circumstantial identtficatibn the excellent polite investigation hiad
moreover; if the state officials were motivated by such solicitude,the natural
course would have been to.gsk Stovall whether he wanted to.go., The emer-
gency argument fails both on the facts and on the law. Grlexmﬁs as Mrs. Behr-
endt's injurles had been, nothing In-the record indlcates-tfiat her life was any
longer considered to be in perll when Stovall-wHE brought before her; the
Presence of five police officers and prosecutors in her Yospital toom would argue
. to’'the contrary—and also tends to negate the suggestion that.Stovall had to
be brought in alone, If Mrs, Behrendt’s condition had been as serlous as my
brothers suppose, nothing prevented the prosecutor from informing ‘the state
distriet judge at thé preliminary hearing that Btovall had to be taken im-
mediately before her, ahd suggesting that counsel be dssigned forthwith for
the limited purpose of advising him in that regard—rather then stinding silent
when Stovall told the judge of his desire when Stovall told the judge of his
desire to have counsel and then carting him off to a c¢onttontation by the
victim which counsel might havé done something to mitigate,. =
My brothers hlso assert that in any event admission of the hopsital identifi-
cation was cumulative and therefore not prejudicial to Stovall, aithouth they
do nlot kit(l!together agree on the grounds. Addressing itself to this point the
panel sald: . ‘ . ‘ K ot

4 It.1a unnecessary to decide in this case the manner and extent to which Stovall could
have heen exnosed to viewing in the course of normal jail routine, Cf. Morris v. Crumlish,
239 F.Supp. 498, 499 (B.D.Pa.1068).



118 NOMINATION OF THURGOOD MARSHALL

“The statement was inculpatory on the central question of his presence
on the occasion of the crime; indeed, Mrs, Behrendt's was the only identifica-
tion that was testimonial rather than circumstantial, and the jury asked that
all her testimony be rerend. A claim of harmless error ns to a convietion must
surmount an exceedingly high hurdle, even on collateral attack, when the error
was constitutional and the punishment is death. See Bruno v. United States,
3808 U.S. 287 [60 S.0t. 198, 84 L.Ed. 267] (1989) ; Kotteakos v, United States,
828 11.8, 750, 764-05 [66 8, Ot. 1239, 90 L.Bd 16571 (1940) ; Stewart v. United
States, 866 U.S. 1, 0-10 [81 S.Ct. 941, 6 L.Nd2d 84] (1961) ; Hamilton v. State
of A}'nbumn, supra, 368 U.8, 52 (82 S.Ct. 157]. The hurdle is too high for thls
case,

Despite the labored attempt to prove the contrary, the hospital identiftcation,
featured in the prosecutor’s opening, must have had a far greater effect on
the jury than the identifieation in court some months later; common sense
supports Dean Wigmore's observation, “After all that has intervened, it would
reldom happen that the witness would not have come to belleve in the person's
fdentity.” 4 Rvidence § 1130 at 208 (8d ed. 1040), The self-created dilemma
of the concurring opinion, that exclusion of the hospital identifieation would
prevent identification at the trial, is illusory; exclusion of the former would
simply have required the prosecutor to rest on Mrs. Behrendt's memory of
the night of the dreadful crime and on her courtroom identification. If, in
this posture, defense counsel had brought out the hospital identification, as
no experienced counsxel would, he would have had only bhlinself to blame,

Although there can assuredly he a waiver of the right to counsel hetween
arralgnment and trial, no one had seriously suggested that we could find
that, when, without any previous discussion, this Negro, of low mental capacity,
was taken to .the hospital by a detective to whom he was handeuffed. T searcely
regard Stovall as a sympathetic character, and I am glad that the crime was
recent enough to permit an effective retrial, But I continue to bellieve that, in
the abrence of overriding necegsity or consent, a man who has been brought
before a judge on a charge of a capital crime, and has expressed his desire
for counsel, is entitled under the Constitution to be let alone until he gets one.
That 1s aull Judge Marshall and I decided last March, and I adhere to it.

J. Josgprm SMirH, Olrcult Judge (dissenting):

I dissent. I agree with Judge I'rlendly that “in the absence of overriding
necessity or consent, a man who has been brought hefore n judge on a charge
of a capital crime, and has expressed his desire for counsel, i{s entitled under
the Constitution to be let alone until he gets one.”

Senator Ervin. Did not the circuit court, sitting en bane, reverse the
ruling of Judge Friendly in which you had concurred and hold that
the evidenco she gave at the trinl, was perfectly competent ¢

Judge Marsirarn, With o dissenting opinion,

Senator Ervin, It sustained the dissenting opinion of Judge Moore,
did it not?

Judge Mansiann, That is right, but this—-

Senator Ervin, And they said that the question of whether or not
this evidence of Mrs. Behrondt identifying the defendant at the trial,
whether it. was true or false, was n question for the jury and not for
the court?

Judge Marsuanr, I think that is correct. I do not remember.

Senator Ervin. And it also snid that from time immemorial evi-
dence of identification of the accused had been admissible in evi-
denco, did it not?

.Tmign Marsiarn, T think that is true.

Senator Ervin, Now, this case went on up to the Supreme Court,
did it not?

Judge Marsitart, Yes, sir, :

a Senator Ervin. And on June 12, 1987, the opinion in it was handed
own, '
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Judge Marsnarrn. I think so.

Senator Fnrvin, And at the same time the Supreme Court handed
down two other decisions, did it not?

Judge MarsuArL, Yes, sir.

Senator Iirvin, Gilbert and Wade?

Judge MarsuaLL. Yes, sir.

Senator Ervin, In the Gilbert and Wade cases, the majority of the
Supreme Court held that where an eyewitness was permitted to look at
an accused in the absence of the accused’s counsel, the eyewitness conld
not testify in the courtroom to the identification of the accused unless
the trial judge first conducted a preliminary inquiry and ascertained
by clear and convincing evidence that the look which the eyewitness
took at the accused in the absence of accused’s counsel did not ever
in any degree into the testimony of the witness given at the trial, that
the witness positively identified the accused as a perpetrator of the
crime,

Judge Marsuarnn, I think that is correct.

Senator Iirvin. Do you not think that that ruling is in violation of
the fundwmental principle that the credibility of witnesses is for
juries and not for judges?

Judge Marsnari, Not necessarily, sir. The usual result, when you
are about to testify to a confession, the court holds an in camera hear-
ing before you testify before the jury.

Senator IrviN, That is for the purpose of determining whether it
is voluntary or involuntary.

Judge Marsirarn, That is right.

Whether it is admissible or not they hold it in camera.

Senator Ervin. Do you not know the majority opinion in the circuit
court in the Stovall case, where it said that the best rule to follow in
this is commonsense {

Judge Marsirarr, That is what they said.

‘Senator Ervin, When a witness sits on the witness stand and testi-
fies positively that this witness was present when the accused was al-
leged to have committed the crime and saw the aceused commit it, do
you not think commonsense would say whether that witness is telling
the truth is a question for the jury? :

Judge Marsuarr. I do not know whether it is commonsense, but, the
Supreme Court has said that is what the Constitution requires.

Senator Iirvin, Yes; but it never said that until the 12th day of
June 1967, did it ?

Judge Marsiiany, I think you are substantially correct.

Senator Ervin, And that provision of the Constitution, as I said
before, has been in the Constitution since June 15, 1790, Do you not
think it is rather queer that nobody olse had ever found it there?

Judge Marsitary, I cannot comment one way or the other.

Senator Typinas. Is the Senator assvming that the witness has not
been coached ¢

Senator Ervin. I have not said anything about the witness being
coached.

Senator Typinas. There is a big difference between whether a wit-
nesz has been coached for hours, as to whether the accused was going
to be——
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Senator Ervin, There is no evidence that Mrs. Behrendt had been
conched for hours. '

Senator Typinas. The jury should know that.

Senator Ervin. That is right, and they should bring that out.

Senator Typinas. And there should be a protection against. conch-
ing, so there should be a true identification.

enator Ervin. The reason the majority of Supreme Court assigned
for making this newly invented rule on the 12th day of last month
was because officers might suggest the identifieation, If that is so, then
the Constitution requires that counsel for the accused be present when
the presecuting attorney talks to the prosecution’s witnesses, because
the prosecution nttorney might suggest something.
1ether there was anhy suggestion or not would be a question for
cross-examination ¢

Judge Manrsitarn, I do not think so. I agree with the fact that the
Supreme Court considered the point and came out with that as the
answer.

Senator Frvin. Do you think that the judge should have to, as
Judge Black suys, assume the role of psychologist and invade the
innermost, recesses of the witness’ mind for the purpose of determining
whether or not the witness’ identification is influenced in part by the
view which the witness took of the accused in the absence of the
accused’s Inwyer?

Judge Marsnarr, No, sir; I do not agree.

Senator Ervin. That is the result of the decision that we have been
discussing.

Mr. Chairman, I would like to have printed in the body of the
record these newly invented rules, these rules that were invented by the
majority of the Supreme Court of the United States for the first time
on June 12, 1967, in the Wade, the Gilbert, and the Stowall cases. 1
will furnish photostatic copies of them,

Sex&ator McCreruan, Without objection they will be printed in the
record.

1(The documents referred to follow :)

Supreme Court of the United States
No. 834.—October Term, 19660

UNITED STATES, PETITIONER
. .

BiLLy Jog Wabpr
On writ of.uerttorm to the United States Oourt of Appeals for the Fifth Circuie
[June 12, 1067)

Mn. JusTioE BRENNAN delivered the opinion of the Court.

The qu.estion here is whether courtroom identification of an accused at trial are
to be exciuded from evidence becnuse the accused was exhibited to the witnesses
before trial at a post-indictment lineup conducted for identification purposes with-
out notice to and in the absence of the nccused’s appointed counsel,

The federally insured bank in Fustace, Texas, was robbed on September 21,
1964. A man with a small strip of tape on each gide of his face entered the bank,
pointed a pistol at the female cashier and the vice president, the only persons
in the bank at the time, and forced them to fill a pillowcase with the bank's
money. The man then drove away with an accomplice waiting in a stolen car

i
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outside the bank. On March 23, 19865, an indictment was returned against
respondent Wade and two others for conspiring to rob the bank, and against
Wade and the accomplice for the robbery itzelf. Wade was arrested on Aprfl 2,
and counsel was appointed to represent him on April 26, Fiftcen days later an
FBI agent, without notice to Wade's lawyer, arranged to have the two bank
employees observe a lineup made up of Wade and five or six other prisoners and
conducted in a courtroom of the local county courthouse. Bach person in the
line wore strips of tape such as allegedly worn by the robber and upon direction
each said something like “put the money in the bag.” the words allegedly uttered
bymt;)l‘;e robber, Both bank employees identified Wade in the lineup as the bank
robber,

At trial, the two employees, when asked on direct examination if the robber
was in the courtroom, pointed to Wade. The })rior lineup identification was then
eliclted from both employees on crogs-examingtion. At the close of testimony,
Wade's counsel moved for a judgment of acquittal or, alternatively, to strike
the bank officials’ courtroom identifications on the ground that conduct of the
lineup, without notice to and in the absence of his appointed counsel, violated
his Fifth Amendment privilege against self-incrimination ang hig Sixth Amend-
meont right to the assistance of counsel. The motipn was denied, and Wade was
convicted. The Court of Appeals for the Iifth Circuit reversed the conviction
and ordered a new trial at which the in-court identification evidence was to be
oxeluded, holding that, though the lincup did not violate Wade's Fifth Amend-
ment rights, “the lineup, held ag it was, in the abspnce of counsel, already chosen
to represent appeliant, was a violation of his Sixth Amendment rights * * »»
368 I, 2d 557, 560. We granted certiorari, 385 U.8. 811, and set the case for oral
argument with No. 223, Gilbert v. California, post, and No., 264, Stovall v. Denno,
post, which present similar quostions. We reverse the judgment of the Court of
Appeals and remand to that court with direction to enter n new judgment vacat-
ing the conviction and remanding the case to the District Court for further
proceedings consistent with this opinion,

I

Neither the lineup itwelf nor anything shown by this record that Wade was
required to do in the lineup violated his privilege agninst self-inerimination,
We have only recently repflirmed that the privilege “protects an accused only
from being compelled to, testif¥ against himself, or otherwise provide the State
with evidence of a testimonial or communleative nature * * *." Sohmorber v.
Californig, 384 V.8, 767, 761, We there held that compelling a suspect to submit
to a withdrawal of a sample of his blood for analysis for aleohol content and
the admission in evidence of the analysig report was not compulsion to those
ends. That holding was supported by the opinion in Holt v, United States, 218
U.8. 245, In which case a question aroxe as to ~vhether a blousp belonged to the
defendant. A witness testified at trial that the defendant put on the blouse and
it bad fit him. The defendant argued that the admission of the testimony was
grror because compolling him to put on the blouse was a violation of his
privilege. The Court rejected the claim as “an extravagant extension of the
IFifth Amendment,” Mr. Justice Holmes saying for the Court :

“[T1he prohibition of compelling a man in a criming] court to be witness
against himself is a prohibition of the use of physical or moral compulsion
to extort communications from him, not an exclusian of his body as evidence
when it may be materinl.” 218 U.8,, at 262-253.

The Court in Halt, however, put gaside any constitutional questions which
might be involved in compelling an accused, as here, to exhibit himself before
vietims of or witnesses to an alleged crime; the Court stated, “[wle need not
now consider how far a coutrt would go in compellihg o man to exhibit him-
self.” Id., at 2632 ' .

We have no doubt that compelling the accused merely to exhibit his person for
observation by a prosecution witness prior to trial involves no compulsion of
the accused to give evidence having testimonial significance. It is compulsion

1 Holt was declded before Weeks v, Unfted Rtates, 232 U.8. 888, fashioned the rule ex-
cluding lll})}mllv obtained evidence in a federal prosecution, The Court therefore followed
Adama v, New York, 192 U.B. 685, in holding that, {n any event, “ﬁw]hen he 18 exhibited,
whether voluntnrn%or by order, and even if the order goes too far, the evidence, if material,
Is competent.’ 218 U.8,, at 268, : '
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of the accused to exhibit his physical characteristics, not compulsion to dis-
close any knowledge he might have. It is no different from compelling Schmerber
to provide a blood sample or Holt to wear the blouse, and, as in those instances,
it 18 not within the cover of the privilege. Similarly, compelling Wade to speak
within hearing distance of the witnesses, even to utter words purportedly ut-
tered by the robber, was not compulsion to utter statements of a “testimonial’””
nature; he was required to use his voice as an identifying physical characteristic,.
not to speak his guilt. We held in Schmerber, supra, at 761, that the distinetion
to be drawn under the Fifth Amendment privilege against self-incrimination is
one between an accused’s “communications” in whatever form, vocal or physical,
and “compulsion which makes a suspect or accused the source of ‘real or physi-
cal evidence,’ " Schmerber, supra, at 764. We recognized that “both federal and
state courts have usually held that * * * [the privilege] offers no protection
against compulsion to submit to fingerprinting, photography, or measurements,
to write or speak for identification, to appear in court, to stand, to assume a
stance, to walk, or to make a particular gesture.” Id. at 764. None of these
activities becomes testimoninl within the scope of the privilege because reguired
of the accused in a pretrial lineup.

Moreover, it deserves emphasis that this case presents no question of the
admissibility in evidence of anything Wade said or did at the lineup which
implicates hig privilege. The Government offered no such evidence as part of its
case, and what came out about the lineup proceedings on Wade's cross-examinga-
tion of the bank employees involved no violation of Wade’s privilege.

II

The fact that the lineup involved no violation of Wade's privilege agninst
golf-incrimination does not, however, dispose of his contention that the court
room identifications should have been excluded because the lineup was con-
ducted without notice to and in the ahsence of his counsel. Our rejection of the
right. to counsel claim in Sohmerber rested on our conclusion in that case that
“no issue of counsel’s ability to assist petitioner in respect of any rights he did
possess is presented.” 884 U.8,, at 760, In contrast, in this case it is urged thiat
the agsistance of counsel at the lliieup was indispensable to protect Wade's most
basic right as a criminal defendant—his right to a fair trial at which the wit.
nesses against him might be meaningfully cross-examined.

The Framer of the Bill of Rights envisaged a broader role for counsel than
under the practice then, prevailing in Hngland of merely advising his client in
“matters of law,” and eschewing any responsibility for ‘“matters of fact.”?
The constitutions in at least 11 of the 18 States expressly or impliedly abolished
this distinetion. Powell v. Alabama, 287 U.8, 45, 60-60; Note 78 Yale L.J. 1000,
1080-1088 (1964). “Though the colonial provisions about counsel were in accord
on few things, they agreed on the necessity of abolishing the facts-law distinc-
tion; the colonists appreciated that if a defendant were forced to stand alone:
against the State, his case was foredoomed.” 78 Yale L.J., supra, at 1033-1034,
This background is reflected in the scope given by our decisions to the Sixth
Amendment’s guarantee to an accused of the assistance ef counsel for his de-
fense, When the Bill of Rights was adopted, there were no organized police
forces as we know them today® The accused confronted the prosecutor and
the witnesses against him, and the evidence was marshalled, largely at the trial
itself. In contrast, today’s law enforcement machinery involves criticol coa-
frontations of the accused by the prosecution at pretrial proceedings where the
results might well gettle the accused’s fate and reduce the trial itself to a mere
formality. In recognition of these realities of modern criminal prosecution, our
cases have construed the Sixth Amendment guarantee to apply to “critical”
stages of the proceedings, The guarantee reads: “In all erfininal prosecutions,.
the accused shall enjoy the right * * * to have the Assistance of Counsel
for his defence.” The plain wording of this guarantee thus encompasses coun-
sel's assistance whenever necessary to assure a meaningful “defence,”

Asg early as Powell v. Alabama, supre, we recognized that the period from
arraignment to trial was ‘“perhaps the most eritieal perfod of the proceed-
i

% Bee Powell v. Alabama, 287 U.8. 46, 60-65 ; Beaney, Right to Counsel 826,
(1; gg;,» Note, 73 Yale L., 1000, 1040--1042 (1964) ; Note, 58 Callf. L. Rev. 337, 347-148:
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ings * * *" {d., at 57, during which the accused “requires the guiding hand
of counsel * * *” id, at 69, if the guarantee is not to prove an empty right.
That principle has since been applied to require the assistance of counsel at
the type of arraignment, for example, that provided by Alabuma, where certain
rights might be sacrificed or lost: ‘‘What happens there may affect the whole
trial. Available defenses may be irretrievably lost, if not then and there as-
serted, * * *” Hamilton v. Alabama, 368 U.S8. 52, 54. See White v. Maryland,
378 U.S. 59. The principle was also applied in AMassiah v. United States, 377
U.S. 201, where we held that incriminating statements of the defendant should
have been excluded from evidence when it appeared that they were overheard
by federal agents who, without notice to the defendant’s lawyer, arranged a
meeting between the defendant and an accomplice turned informant. We said,
quoting the concurring opinion in Spano v. New York, 360 U.8. 316, 326, ¢hat
“anything less * * * might deny a defendant ‘effective representation by coun-
sel 232 the only stage when legal aid and advice would help them.’'” 877 U.S,,
at 3

In Hacobedo v. Illinois, 878 U.S., 478, we drew upon the rationale of Hamilton
and Massiah in holding that the right to counsel was guaranteed at the point
where the accused, prior to arraignment, was subjected to secret interrogation
despite repeated requests to see his lawyer. We again noted the necessity of
counsel’s presence if the accused were to have a fair opportunity to present a
defense at the trial itself: )

“The rule sought by the state here, however, would make the trial no more
than an appeal from -the interrogation; and the ‘right to use counsel at the
formal trial [would be) a very hollow thing [if], for all practical purposes, the
conviction is already assured by pretrial examination’ * * * , ‘One can imagine
a cynical prosecutor saying: Let them have the most fllustrious counsel, now.
They can't escape the noose, There i3 nothing counsei can do for them at the
trial.’ ” 878 U.8,, at 487-488, :

Finally in Miranda v. Arizona, 884 U.8, 486, the rules established for custodial
interrogation included the right to the presence of counsel. The result was rested
on our finding that this and the other rules were necessary to safeguard the
privilege against self-incrimination from being jeopardized by such interrogation.

Of course, nothing declded or suid in the opinions in the cited cases links
the right to counsel only to protection of Fifth Amendment rights. Rather
those decisions “no more than reflect a constitutional principle established as
long ago as Powell v. Alabama * * * [ Massiah v. United States, supra, at
205. It is central to that principle that in addition to counsel's presence at, trial,*
the accused is guaranteed that he need not stand alone against the State at
any stage of the prosecution, formal or informal, in court or out, where counsel’s
absence might derogate the accused’s right to a fair trial® The security of that
right is as much the aim of the right to counsel as it is of the other guarantees
of the Sixth Amendment—the right of the accused to a speedy and public trial
by an impartial jury, his right to be informed of the nature and cause of the
accusation, and his right to be confronted with the witnesses against him and
to have compulsory process for obtaining witnesses in his favor, The presence
of counsel at such critical confrontations, as at the triml itself, operates to
assure that the accused’'s interests will be protected consistently with our ad-
versary theory of criminal prosecution. Of. Pointer v. Tewas, 880 U.8. 400.

In sum, the principle of Powell v. Alabama and succeeding cases requires
that we scrutinize any pretrial confrontation of the accused to determine whether
the presence of his counsel is necessary to preserve the defendant’s basic right
to a fair trial as affected by his right meaningfully to cross-examine the wit-
nesses against him and to have effective assistance of counsel at the trial itself,
It calls upon us to analyze whether potential substantial prejudice to defendant’s
rights inheres in the particular confrontation and the ability of counsel to help
avoid that prejudice. 111 ‘ :

The Government chafaeterlzes the nne\ip' as a mere prephmtory step in the
gathering of the prosecution’s evidence, not different—for Sixth Amendment

4 fee, e.9., Powell v. Alabama, 287 U.8, 45 ; Hamilton v. Alabama, 868 U.B. §2: White V.
gusryland, 878 U.8. 69 ; Hsoobedo v. Illinofs, 878 U.8, 4783 Magsiah v. United Statea, 87T

8, 201,
¢ Seo cases cited note 4, aupra; Avery v, Alabama, 308 U.8, 444, 440,
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purposes—from various other greparatory steps, such as systematized or scien-
tific analyses of the accuséd’s fingerprints, blood sample, clothing, hair, and the
like, We think there are differences which é)reclude such stages being character-
ized as critical gtages at which the accused has the right to the presence of his
counsel,, Knowledge of the techniques of sclence and technology is sufficiently
availuble, and the variables in techniques few enough, that the accused has the
opportunity for a meaningful confrontation of the Government's case at trial
through the ordinary processes of cross-examination of the Government’s expert
witnesses and the presentation of the evidence of his own experts, The denial of
a right to have his counsel present at such analyses does not therefore violaté
the Sixth Amendment; they are not critical stages since there is minimal risk
that his counsel's absence at such stages might derogate his right to a fair trial,

v

But the confrontation compelled by the State between the accused and the
victim or witnesses to a crime to elleit identification evidence is peculiary riddled
with innumerable dangers and variable factors which might seriously, even
crucially, derogate from a fair trial, The vagaries of eyewitness identification
are well-known ; the annals of criminal law are rife with instances of mistaken
identification.® Mr, Justice Frankfurter once sald : “What 1s the worth of identifl-
cation testimony even when uncontradicted? The identifieation of strangers Is
proverbially untrustworthy. The hazards of such testimony are éstablished by a
formidable number of instances in the records of English and American trials.
These Instances are recent—not due to the brutalities of ancient eriminal pro-
cedure.” The Case of Sacco and Vanzetti 30 (1027). A major factor contributing
to the high incldence of miscarriage of justice from mistaken identification has
been the degree of suggestion inherent in the manner in which the prosecution
presents the suspect to witnesses for pretrial identification., A commentator has
observed that “the Influence of Improper suggestion upon identifying witnesses
probably accounts for more miscarriages of justice than any other single factor—
perhaps it is responsible for more such errors than all other factors combined.”
Wall, Byewitness Identifleation in Criminal Cases 26, Suggestion can be created
intentionally or unintentionally in many subtle ways,’ And the dangers for the
suspect are particularly grave when the witness’ opportunity for obgervation was
insubstantial, and thus his susceptibllity to suggestion the greatest,

Moreover, “it is a matter of common experlence that, once a witness has
picked out the accused at the Iine-up, he 18 not likely to go back on his word
later on, so that in practice the issue of identity may (in the absence of other
relevant evldence) for all praectical purposes be determined there and then,
before the trial.”

The pretrial confrontation for purpose of identification may take the form
of a lineup, also known as an “identification parade’ or “showup,” as in the
present case, or presentation of the suspect alone to the witness, as in Stovall
v. Denno, post, It ‘I8 obvious that risks of suggestion attend either form of
confrontation and increase the dangoers inhering in cyewitness identification.®
But as is the case with secret 'Interrogations, there is serlous difficulty in
depicting what transpires at lineups and other forms of identiflcation confronta-
tions. “Privacy results in secrecy and this in turn results in a gap in our knowl-
edge as to what in fact goes on * * *, Miranda v. Arizona, supra, at 448, For
the same reasons, the defense can- seldom reconstruct the manner and mode of

m;a%cggfg, ﬁogv’ict‘g:a th:egn%ocent B‘rank"de B‘ranl'l(.ael\(log ;%un lgg‘:l)l. Il{!yfv{!ltgosa
cation rim Ca nce a olp er-
sonal Iden Gross, Criminal Inves ﬂ at (Jackso X {ilfargs, Proof

Gullt 8 5«0’ 5 Wil Clrcu%st%ntlt Bvidence 10220 05 (71 3 '1087) ; 'gvigmore.

'.l‘he Sclence of J udldal i’roof ‘
7 8ee Walt, au({)ra, note S, 26~ urray, 'I‘he Crlmlnal Idneup at home and A road, 1066

M
Utah L. Rev ley, Prof)loms of B the Presentatlon of th or o
Defendnnt, 66 Col.' L. Rev. 94, 98-99 (1966) Wlllnms Identlﬂcla fades, {fﬂbb]
Crim, L. Fng.) 625 ; Paul, "Identificotion of Accused I‘orsons, 12 Ana L
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843)’;(:,9%. 97At %“éua vlln,p'lgg %rtmt?m‘l grosect ion in i’n;‘nnd l‘?g pvg{" ams, Proof of
'2 Willlums & Hammelmann, Identification Ptu'a(ies, Part I, [1963] Crinm, L. Reov, 470,
9 Williams & Hammelmnnn, Identification Pamdes, ‘Part 1, supra, n. 8.
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lineup identiflcation for judge or jury at trial. Those participating in a lineup
with the accused may often be police officers;  in any event, the participants’
names are rarely recorded or divulged at trial* The fmpediments to an objec-
tive observation are increased when the victim is the witness. Lineups are
prevalent in rape and robbery prosecutions and present a particular hazard that
u vietim's understandable outrage may excite vengeful or spiteful motives.* In
any event, neither witnesses nor lineup participants are apt to be alert for
conditions prejudicial to the suspect. And if they were, it would likely be of
sceant benefit to the suspect since neither witnesses nor lineup participants are
likely to be schooled in the detection of suggestive influences.”® Improper influences
may go undetected by a suspect, guilty or not, who experiences the emotional
tension which we might expect in one being confronted with potential accusers,*
Iiven when he does observe abuse, if he has a criminal record he may be reluctant
to take the stand and open up the admission of prior convictions., Moreover, any
protestations by thé suspect of the fairness of the lineup made at trial are
likely to be in vatu;® the jury’s cholce 19 between the accused’s unsupported
version and that of the police officers present.!® In short, the accused’s inability
effectively to reconstruct at trial any unfairness that occurred at the lineup may
deprive him of his only opportunity meaningfully to attack the credibility of the
witness' courtroom identification.

What facts have been disclosed in specific cases about the condict of pretrial
confrontations for identification illustrate both the potential for substantial
prejudice to the accused at that stage.and the need for its revelation at trial,
A commentator provides some striking examples:

“In a Canadian case * * * the defendant had been picked out of a line-up of
six men, of which he was the only Orlental, In other cases, a blackhalred suspect
was placed upon a group of light-haired persons, tall suspects have been made to
stand with short non-suspects, and, in a case where the perpetrator of the crime
way known to be a youth, a suspect under twenty was placed in a lineup with
five other persons, all of whom were forty or over.” ' :

19 8ee Wall,, supra, n, 6, 87-069 ; see, e.g., Peoplo v. Boney, 28 111, 24 506, 103 N.B, 24
020 (1968).: Peaple v. Jamos, 218 Cal, App. 24 166, 42 Cal, Ii tr. 288 (190 85.

1t Hee l(oll»h. Personal Identity 50: “The bright burden of dentity, at these parades, is
litted from the innocent participants to hover about the suspects, leaving the rest feature-
1es8 and unknown and without Intercst.” :

12 Re¢ Willlamy & Llammelnann, Identifieation Parades, Part 11, [1963] Crim, L. Rev,
045, 840 ¢, Borchard, Convieting the Innocent, 307,

3 An additiona] impediment to the detectlon of such Influences by, participants, including
the snsswct. fe the physical conditlons often surrounding the conduct of the lineuwp. In
niany, lighty shine on the stage in such a way that the suspect cannot see the witness.
See Gilbert v, United States, 866 ¥, 24 (C,A, 9th Cir, 1066). In some a one-way mirror
fg used and what is sald on the witness’ stand cannot be heard. See Rlyneg v. Hendrick
g&? (I"j.n?‘({“?lo. 711, n, 2 (C. A. 3d Cir, 1068).; Aaron v. State, 273 Ala, 337, 139 Bo. ad
- WWilllams & Hammelmann, Part 1, supra, n, 8, at 480: Napley, supra, n. 8, at 99.

1" Sece In re Groban, 3?2 U.s, 330, 840 (BrACK, J,, disnentlng). he difficult position
of defendnnts in attempting to protést the manner of pretrial identification is fllustrated
by tho many state court cases In which contentions of blatant abuse rested on their un-
supportable nllegations, usually controverted hy the I»ollco oflicers present. See, e.g., People
v. 8hields, 70 Cul, App. 24 0628, 634-635, 161 P, 2d 475, 478-479 1045; ; Pooflo v, Hicks
22 11, 2d 864, 176 N.10, 24 810 (1081); State v, Hill, 108 Kan, 613, 804 P, 24 106
(1964) ; Redmmon v.' Oommonwealth, 321 8.W. 24 397 (Ify. Ct, App. 19069) ; Lubinski v.
State, 180 Md, 1, 8, . 24 469 (1941). For a strlklm‘rl case in which hardly anyone
agreed upon what occurred nt the lineup, including who identifled whom, see Johnson v,
State, 2837 Md, 288, 208 A. 2d 138 (1968). . :

18 An %nstructive(exnmple of the defendant's predicament may be found in Proctor v,
State, 223 Md, 804, 164 A, 2d 708 (1060). A prior indentification is admissible in Mary-
land only under the salutary rule that {t cannot have been made “under conditions of
unfairness or unreliability.” Id., at 401, 164 A, 24, at 712. Against the defendant's conten-
tlon that these conditions had not been met, the Court stated ; o :

“In the instant case, there are no such fact as, 1n our judgment, would call for a finding
that the identification * * ¢ was made under conditions of unfairness or unrellability,
The relatively large number of persons put into the room together for [the victim] to look
at 18 ono circumstance mdlcu:‘lng fairness, and the fact that tl.o ?ollce officer was unable
to remember the appearances of the others and could not recall if they had physieal
characteristics similar to [the defendant’'s] or not Is at least suggestive that they were
not of any one typr or thug they all differed markedly in looks from the defendant. There
is no ovidence that the Police Sergeant gave the complaining witness any indication as to
which of the thirteen men was the defendant; the Bergeant's testimony is simply that
he mike(tlh[the vlctlm]’lt he could identify [the defendant] after having put the thirteen
men in the courtroom,’ , ’ :

11 Wall, Eyewﬁtnéss Ideritlﬂcntlon fn Criminal Cases 53. For other such examplea see
Houts, From Dvidence to Proof 20: Frankturter, The Case of Bacco and Vanzettl, 12-14,
30-82: 8 Wigmore, Bvidence g 786(a), at 164, n, 2 Paul, Identification of Accused Per-
sons, 12 Aust, L. J, 42, 44 (1988) ; Rolph, Personal Tdentify, 84-43,

81-914-—07—9
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Similarly state reports, in the course of describing prior identifications ad-
mitted as evidence of guilt, reveal numerous instances of suggestive procedures,
for example, that all in the lineup but the suspect were known to the identifying
witness,® that the other participants in a lineup were grossly dissimilar in ap-
pearance from the suspect,” that only the suspect was required to wear distine-
tive clothing which the culprit allegedly wore,”® that the witneas is told by the
police that they have caught the culprit after which the defendant is brought
before the witness alone or is viewed in Jail,” that the suspect is pointed out be-
fore or during a lineup,” and that the participants in the lineup are asked to try
on an article of clothing which fits only the suspect.”

The potential for improper influence is illustrated by the circumstances, in-
gofar as they appear, surrounding the prior identifications in the three cases we
decide today. In the present case, the testimony of the identifying witnesses
elicited on cross-examination revealed that those witnesses were taken to the
courthouse and seated in the courtroom to await assembly of the lineup. The
courtroom faced on a hallway observable to the witnesses through an open door.
The cashier testifled that she saw Wade “standing in the hall’ within sight of
an FBI agent, Five or six other prisoners later appeared in the hall, The vice
president testified that he saw a person in the hall in the custody of the agent
who “resembled the person that we identiflied as the one that entered the bank," *

The lineup in Gilbert, post, was conducted in an auditorium in which some 100
witnesses to several alleged-state and federal robberies charged to Gilbert made
wholesale identifieations of Gilbert as the robber in each others’ presence, a
procedure said to run counter to the most elemental precepts of the psychology
of suggestion.” And the vice of suggestion created by the tdentification in Stovall,
post, was the presentation to the witness of the suspect alone handcuffed to
police officers, It is hard to imagine a situatlon more clearly conveying the
suggestion to the witness that the one presented is believed gullty by the police.
See Frankfurter, The Case of 8acco and Vanzett 81-32,

The few cases that have surfaced therefore revenl thé existence of a process
attended with hazards of serious. unfairness to the criminal accused and
strongly suggest the plight of the more numerous defendants who are unable to
ferret out suggestive influences in the secrecy of the confrontation. We do not
assume that these risks are the result of police procedures {ntentionally designed
to prejudice an accused. Rather we agsume they derive from the dangers inherent
in eyewitness identification and the suggestibility inherent in the context of the
pretrial identification. Glanville Willlams, in one of the most comprehensive
studies of such forms of identification, said, “[T]he fact that the police them-
gelves have, in a given case, little or no doubt that the man put up for identifica-
tion has committed the offense, and that their chief preoccupation is with the
problem of getting sufficient proof, because he has not ‘come clean,’ involves a
danger that this persuasion may communicate itself even in a doubtful case to
the witness in.some way * * *."” Willjams & Hammelmann, Identification Parades,
Part I, [19638] Orim, L. Rev. 479, 483, S :

Insofar as the accused’s conviction may rest on a courtroom identification in
act the fruit of a suspect pretrial identification which the accused s helpless to
subject to effective scrutiny at trial, the accused is deprived of that right of cross-

18 §ae People v. James 218 Cal, Ag’p. 2d 166, 170-171, 82 Cal. Rptr. 288, 286 (1068) ;
People v. Boney, 28 111, 24 505, 192 N1, 2d 920 (1968), ’ ) o
19 Sep Predr okaan V. léﬂ tod itatcs, 105 U.S. ;}\PE’ .C. 262, 2608 . 2d4.463 (C.A.D.C, Cir,
1089) ; People v, Adell, 76 T11. App. 24 886, 221 N.I, 2d 72 (1968) : State v. Hill, 108 Kan,
512, 8b4 P. 2d 108 (IPM);: People; v. Seﬂﬂ, 291 N.Y, 62, 116- N.B. 708 (1917) ; State v.
Du’gaan, 218 Ore. 151, 162, 888 P, 24 907, 12 (1088). L
. # §eo People v. Orenshaw, 16 I1l. 2d 488, 460, 166 N.I. 24 899, 602 (1059; s Prealey V.
State, 224 Md. 550, 1084, 2d 510 (1061) 3 Séato v. Ramires, 76 N.M, 72, 4 3 p. 24 246
10(;6)8% estzaztg B\'WB%ﬂ&o‘{o \ul)g )N.O. 836, 187 8.1."172 (1927) ; Bdrrett v. State, 190
enn, X W, . . . s e,
_ngico Aaran v. Stato, 273 Aln. 887, 189 8o.. 2d 809 (1961) § Bishop ¥. State, 286 Ark.
12, 864 8. W, 24 676 fioes); People v, fl‘hogwaon, 406 111, 555, N4 N.B. 2d 849 11950) t
People v. Berne, 884 1il, 834, 81 N.B. 2d 67 1048) ; People v, Martin, 804 111, 4904, 136
N.B. 711 (1022) ; Barrett v. State, 190 Tenn, 866, 229 8.\V, 24 516 (1050).
2 See Peog;lc v. Olark, 28 1L 34 428, 103 N.I. 2a 851 (1068) ; Gillesple v. §tate, BBY’
P. 24 481, 464 (Okla, Cr. 1900()!.‘ . o i
2 Hee I‘eorle v. Parham, 60 Cal. 2a 878, 884 P, 2d 1001 (1963}. .
# Sea Wall,, supra, n. 6, fxt 48 Naplsg, supra, n.8, at 09 ‘[Wl]hilo many 1dentification
arades are conducted by the police with scrupulous regard for fairness, it 18 not unknown
or the.identifying wltngys‘ to be placed In a position whore he can see the suspeot before
the parade forms * * ¢ . .= ” . , .
25: 4 gglams & Hammelmann, Part I, supra, n, 8, at 486; Burtt, Applied Psychology

!
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examination which is an essential safeguard to his right to confront the witnesses
against him, Pointer v. Tewas, 380 U. S. 400. And even though cross-examination
is a precious safeguard to a fair trial, it cannot be viewed as an absolute assur-
ance of accuracy and reliability. Thus in the present context, where so many
variables and pitfalls exist, the first line of defense must be the prevention of
unfairness and the lessening of the hazards of eyewitness identification at the
lineup itself. The trial which might determine the accused’s fate may well not be
that in the courtroom but that at the pretrial confrontation, with the State aligned
against the accused, the witness the sole jury, and the accused unprotected against
the overreaching, intentional or unintentional, and with little or no effective
appeal from the judgment there rendered by the witness—*that's the man.”

Since it appears that there is grave potential for prejudice, intentional or not,
in the pretrial lineup, which may not be capable of reconstruction at trial, and
since presence of counsel itself can often avert prejudice and assure meaning-
ful confrontation at trial.”® there can be little doubt that for Wade the post-
indictment lineup was a critical stage of the prosecution at which he was “as
much entitled to such aid [of counsel] * * * ag at the trial iteslf.” Powell v.
Alabama, supra, at 57. Thus both Wade and his counsel should have been
notified of the impending lineup, and counsel’s presence should have been a requi-
site to conduct of the lineup, abrzent an “Intelligent waiver.” See Uarnley V.
Cochran, 369 U, 8. 6006. No substantinl countervailing policy considerations have
been advanced against the requirement of the presence of counsel. Concern is
expressed that the requirement will forestnll prompt identifications and result in
obstruction of the confrontations. As for the first, we note that in the two cases in
which the right to counsel is today held to apply, counsel had already been ap-
pointed and no argument is made in either case that notice would have prejudi-
clally delayed the confrontations, Morcover, we leave open the question whether
the presence of substitute counsel might not suffice where notification and pres-
ence of the suspect's own counsel would result in prejudicial delay.® And to
refuge to recognize the right to counsel for fear that counsel will obstruct the
course of justice is contrary to the basle assumptions upon which thig Court has
operated in Sixth Amendment cases, We rejected similar logic in Miranda v,
A{?S%na concerning presence of counsel during custodial interrogation, 884 U. 8.,
a HE . ' _ ‘

“[A]n attorney 1s merely exercising the good professional judgement he hay
been taught. This is not cause for considering the attorney a menace to law en-

% One commentator proposes 8 model statute providing not only for counsel, but other
gafeguards as well s y . . ' s .
“Most, if not all, of the attacks on the Hneyp process could be averted by o uniform
statute modeled upon the best fentures of the civiljan codes. Any proposed statute should
provide for.the right to counsel durln§ any lineup or during any con rontation. Provision
should be made that any person, whether a victim or a witness, must ive a deseription
of the suspect before he views any uarested person, .. written record ¢ this description
should be re|}ulred, and the witness should be made to sign it. This written record would
be available for inspection by defense cotinsel for copylng before the trial and for uge at
%llle ;u{ {n testing the accuracy of the identification made during the lineup and during
ho trinl, . R e ‘ )
TivThig fdenl statute would require at least six persong in addlﬂpn‘t‘o the accused in a
lineup, and- these persons would have to be of, ugproxlmately 'tge.‘ﬁnme hoh%ht “weight,
colorntion of hafr and skin, and hodily tape? ag th sus{ﬁct. Tn addition, all of these men
should, as nearly as possible, be dressed a ik¢. ﬁ'dls ctive garh was used during the
crime, the suspect should not be forced .to wear simildr clothing in the }h}eup unless all,
of the other persons are similarly farbed. A compléete written repoxt of the names, ad-
dresses, descriptive details of the other persons in the lineup, and bf cverything which
transpired dur. v:ui the identification woul be.mandatory. This report woul "include every-
thing stated by the identify ng witnesg during, this step, {ncluding ahy reasons given by
him s to what features, etc., hava sparked his récognition, o R )
“T'his statute.should permit voice identification tests by having e?ch ‘person {n the
1ineup repaat identjcal ,lnnocuqu,sﬁ) rases, and it would be fmpdrmissible to force the ust
of worda allegedly used during a criminal act. o N S
“The statute would enjoin, um police from suggesting to nng vieweér that one or more
pergons in h? linéup had beeh afrested hs o suspect, If more thad one witneés is to make
an }dontmcat on, each witness whould.h‘e required to_do so sepamtelé-‘ and should 'be for-
bldden to spenk to another witness until all of them have completed the process, .
“iphe statute could require the uge of movle camerds and tape recorders to record the
1ineup 1grocess in those states. which are financlally able to afford ‘these devices. Final f'
the statute should provide tm)‘t any evidence. 8 tained a? the rés}% of o violntion of thls
g}{xt}ntﬁ vlv‘oulddbg lénzn’zdrglzu‘?lble. ' Murray, The Ctninal Lineup at Home. g¢nd Abroad, 1066
ah L., Rev. , 027028, | ’
31 Although }ho right to couneel usually means u right to the suspect’s own counsel,
provision for substitute counrel mny be justified on_the ground that the gubstitute coun-
gelg presence may eliminate the hazards which rander the lineup a critical stage for the
presence of the suspect’s otnn counsel,
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forcement. He is merely carrying out what he is sworn to do under his oath—to
protect to the extent of his ability the rights of his client. In fulfilling this respon-
sibility the attorney plays a vital role in the administration of eriminal justice
under our Constitution.”

In our view counsel can hardly impede legitimate law enforcement; on the
contrary, for the reasons expressed, Inw enforcement may be assisted by pre-
venting the infiltration of taint in the prosecution’s identitfication evidence?
That result cannot help the guilty avold conviction but can only help assure that
the right man has been brought to justice.®

Legislative or other regulations, such as those of local police departments,
which eliminate the risks of abuse and unintentional suggestion at lineup pro-
ecedings and the impediments to meaningful confrontation at trial may also re-
move the basis for regarding the stage as ‘“critical.” * But neither Congress nor
the federal authorities has seen fit to provide a solution. What we hold today
“In no way creates a constituttonal straitjacket which will handieap sound efforts
at reform, nor is it intended to have this effect.” Miranda v. Arizona, supra, at 467.

A%

We come now to the question whether the denial of Wade's motlon to strike
the courtroom identification by the bank witnesses at trial beeause of the absence
of hiy counsel at the Hneup required, as the Court of Appeals held, the grant of a
new trial at which such evidence Is to be excluded. We do not think this dispo-
sition ean be Justified without flrst glving the Government the opportunity to
estublish by clear and convineing evidence that the In-court identiflecations were
bared upon observations of the suspect other than the lueup ldentifleation. See
Murphy v. Waterfront Commission, 378 U.8. 02, 79, n. 18 Where, as here, the
admissibility of evidence of the lineup identification itself is not involved, a
per sc rule of exclusion of courtroom identification would be unjustified.® Sce
Nardone v, United Statcs, 308 U.S, 338, 341. A rule limited solely to the exelusion
of testimony concerning identiflcation at the lineup itself, without regard to ad-
missibility of the court Identification, would render the right to counsel an
empty one. The lineup ix most often used, as in the present case, to erystallize
the witnesses' identification of the defendant for future reference. We have al-
ready noted that the lineup identification will have that effect. The State may
then rest upon the witnesses’ unequivocal courtroom identification, and not men-

% Concern is also expressed that the presence of counsel will force divulgence of the
identity of government witnesses whose ldentity the Government may want to conceal. To
the extent that this Is a valid or significant state intereat there are police practices com-
monly used to effect concealmeht, for example, mnsklnf the face.

® Most other natlons surrpund the lineup with safeguards against prejudice to the sus-
R,oct In England the suspect must be allowed the presence of his sollcltor or a friend,

a‘;’iey, qupre, n, 7, at 08-09 { Germany requires the presence of retained counsel ; France
forbldg the confrontation of the suspect in the absence of his counsel ; 8pain, Mexico, and
Italy provide detafled procedurcs prescribing the conditions under which confrontation
must occur under the supervision of a judicial officer who sees to It that the proceedings
are officlally recorded to assure adequate serutiny at trial. Murray, The Criminal Linecup
at Home and Abroad, mwx Utah 1., Rev, 610, 621-627.

 Thirty years ago Wigmore suggested a ‘‘sclentific method” of pretrial identification
“to reduce the risk of ervor hitherto inherent In such proceedings.”” Wigmore, The Seience
of Judicial Proof 041 '(3d ed, 1937), Under this approach, at least 100 talking films
wonld be prepared of men from varlous occupatlons, races, ete. Bach would be photo-
graphed in a number of stock movements, with and without hat and coat, and would rend

loud a standard pasgage, The guspect would he flimed in the same manner. S8ome 26 of
?he films would be shown in succession in a speclal projection room in which each witness
woulad be provided an eleatric button which would activate a board backstage when pressed
to indicate that the witness had identifled a given geraon. Provision would be made for
the degree of hesitancy in the identification to be indicated by the number of presses, Id.,
at 540-541. Of course, the more systematic and sclentific a process or proceeding, includ-
ing one for purposes of {dentification, the less the impediment to reconstruction of the
conditions bearing upon the reliabllity of that process or proceeding at trinl, SBee discussion
3! 'f‘l}xgex;grlnt ‘tmd like tests, Part IIT, supra, and of handwriting exemplars in Gilbert v,

aliforn 8t, .

1 Seo domatcm v. United Statecs, 316 U, 8, 114, 124, n, 1 (Murphy, J. dlsnentmf).
Q'BA%ter an accused sustains_the initinl burden, imposed by Nardono v. United Stafes,
308 U, 8, 338, of proving to the satisfaction of tfne trial judge in the preliminary hearing
that wlre-ta? lnr was untawfully employed, as petitioners did here, it is onl{ fair that the
hurden should then shift to the Government to convince.the trlal judge that the proof
had an independent origin.”

22 Wo reach a contrary conclusion in Qilbert v, California, {mat, ag to the admissibility
of the witness’' testimony that he also identified the accused at the lineup.
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tion the pretrial identification as part of the State’'s case at trial. Counsel is
then in the predicament in which Wade's counsel found himself—realizing that
possible unfairness at the lineup may be the sole means of attack upon the un-
equivocal courtroom identification, and having to probe in the dark in an attempt
to discover and reveal unfairness, while bolstering the government witness’ court-
room identitication by bringing out and dwelling upon his prior identification.
Since counsel’s presence at the lineup would equip him to attack not only the
lineup identification but the courtroom identification as well, limiting the fmpact
of violation of the right to counsel to exclusion of evidence only of identification
at the lineup itself disregards a critical element of that right,

‘We think it follows that the proper test to be applied in these situations is
that quoted in Wong Sun v. United States, 371 .S, 471, 488, “Whether, granting
establishment of the primary illegality, the evidence to which instant objection
i made has been come at by exploitation of that illegality or instead by means
suficlently distinguishable to be purged of the primary taint.” Maguire, Evi-
dence of Guilt 221 (1959). See also Hoffa v. United States, 383 U.S. 203, 309,
Applieation of this test in the present context requires consideration of vari-
ous factors; for example, the prior opportunity to observe the alleged criminal
act, the existence of any discrepancy between any pre-lineup deseription and
the defendant’s actual deseription, any identification prior to lineup of another
person, the identlflcation by pleture of the defendant prior to the lineup, faflure
to identify the defendant on a prior occasion, and the lapse of time between
the alleged act and the lineup identiflcation, It is also relevant to consider those
facts which, despite the nbsence of_counsel, are disclosed concerning the conduct
of the lineup.®

We doubt that the Court of Appeals applied the proper test for exclusion of the
in-court identification of the two witnesses, The court stnted that “it cannot be
said with any certainty that they would have recognized appellant at the time
of trial {f this intervening lineup had not occurred,” and that the testlmony
of the two witnesses “may well have been colored by the illegal procedure and
was prejudicial,” 358 ¥, 2d, at 360, Moreover, the court was persuaded, in part,
by the “compulsory verbal responses made by Wade at the instance of the Special
Agent.” Ibid, This implies the erroneous holding that Wade’s privilege agninst
self-inerimination was violated so that the denlal of counsel required exclusion,

On the record now bhefore us we cannot make the determination whether
the in-court tdentifications had an independent origin. This was not an issue at
trial, although there is some evidence relevgant to a determination, That in-
quiry 18 most properly made in the District Court. We therefore think the ap-
propriate procedure to be followed is to vacate the conviction pending a hear-
fng to determmine whether the in-court identiflcations had an independent source,
or whether, in any event, the introduction of the evidence was harmless error,
Chapman v. California, 886 V.8, 18, and for the District Court to reinstate the
conviction or order a new trial, as may be proper. See United States v. Shotwell
Mfyg. Co,, 350 U.S, 238, 2413-240, :

The judgment of the Court of Appeals is vacated .and the case {8 remanded
to that court with direction to enter a new judgment vacating the conviction
and remanding the case to the District Court for further proceedings consistent
with this opinion, o .

It i8 80 ordered.

Ture CHIEF JusTICE Joins the opinion of the Court except for Part I, from
which he dissents for the reasons expresged in the opinion of MR. JUSTIOE FORTAS.

MRr. Juarice Douveras joins the opinion -of the Court except for Part 1. On
that phase of the cage he adheres to the dissenting views in Sohmerber v. Cali-
foriria, 384 U.8, 757, 772779, that compulsory lineup vioiates the privilege against
self-inerimination contained in the Fifth Amendment.

33 Thus it 18 not the cnre that “{i]t matters not how well the witness knows the suspect,
whether the witness 18 the suspect’'s mother, brother, or long-time associate, and no matter
how long or well the witness observed the perpetrator at the scene of the crime,” Ruch
factors will have an important bearing upon the true basis of the witheas' In-court
{dentification. Moreover, the State's itnabllity to bolster the witness' courtroom identifica-
tion by introduction of the lineup identification itself, see Gilbert v. Oalifornia, post, will
become less significant the more the ovidence of other opportunities of the wjtness to
ohserve the defendant, Thus where the witnens {8 a “kidnap vietim who har lived for days
with his abductor” the value to the Stnte of admisslon of the lincup identification s
tndeed marginal, and such identification would be n mere formalfity,
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Supreme Court of the United States
No. 334.—October Term, 1966
UNITED STATES, PETITIONER
V.
BrLLy Joe WADE
On Writ of Certiorari to the United States Court of Appeals for the Fifth Circuit

[June 12, 1967]

MR, JusTicE CLARK, concurring.

With reference to the lineup point involved in this case I cannot, for the life
of me, see why a lineup is not a critical stage of the prosecution. Identification of
the suspect—a prerequisite to establishment of guilt—occurs at this stage, and
with Miranda v. Arizona, 384 U.S, 436 (1966), on the books, the requirement of
the presence of counsel arises, unless waived by the suspect. I dissented in
Airanda but I am bound by it now, as we all are, Schmerber v. California, 884
U.8. 767 (1966), precludes petitioner's claim of self-incrimination, I therefore
Join the opinion of the Court.

Supreme Court of the United States
No. 334.—October Term, 1966
UNITED STATES, PETITIONER
v,
By Joe WAbE
On Writ of Certiorari to the United States Court of Appeals for the Fifth Circuit

[June 12, 1967]

Mz. JUSTICE BLAOK, dissenting in part and concurring in part.,

On March 23, 1965, respondent Wade was indicted for. robbing a bnnk' on
.April 2, he was arrested; and on April 26, the court appointed a lawyer to rep-
resent him. Fifteen days later, while Wade was still in custody, an F'BI agent
took him and several other prisoners into a room at the courthouse, directed each
to participate in a lineup wearing strips of tape on his face and to speak the
words used by the robber at the bank, This was all done in order to let the bank
employee witnesses look at Wade for identification purposes. Wade's lawyer was
neither notified of nor present at the lineup to.protect his client’s interests. At
‘Wade’'s trial, two bank employees identified him in the courtroom. Wade objected
to this testimony, when, on cross-examination, his counsel elicited from these
witnesses the fact that they had seen Wade in the lineup. He contended that by
forcing him to participate in the lineup, wear strips of tape on his face, and
repeat the words;used by the robber, all without counsel, the Government had
(1) - compelled him to be a witness against himself in violatlon of the Fifth
Amendment, and (2) deprived him of the assistance of counsel for his defense in
violation of the Sixth Amendment..- .

The Court in Part I of its opinion rejects Wade’s Fifth Amendment conten-
tion. From that I dissent. In:Parts II-IV.of its opinion, the Court sustaing Wade’s
claim of denial of right to counsel in the out-of-court lineup, and in that I concur.
In Part V, the Court remands the case to the Distriet Qourt t6’consider whether
the courtroom identification of Wade was the.fruit of the illegal lineup, and if
it were, to grant himn a new trial unless the court concludes that the courtroom

_identification was harmless error, I'would reverse the Court of Appeals' reversal
of Wade’s conviction, but I would hot remdnd for further proceedings. Since the
prosecution did not use the out-of-court lineup identification against Wade at his
trial, I believe the conviction should be affirmed.

4
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I

In rejecting Wade's claim that his privilege against self-incrimination was
violated by compelling him ‘to appedr in the lineup wearing the tape and uttering
the words given him by the police, the Court relies on the recent holding in
Schmerber v. California, 384 U.S. 757. In that case the Court held that taking
blood from a man’s body against his will in order to convict him of a crime did
not compel him to be a witness against himself, I dissented from that holding,
384 U.S.,, at 773, and still dissent. The Court’s reason for its holding was that
the sample of Schmerber’s blood taken in order to conviet him of crime was
neither “testimonial” nor “communicative” evidence. I'think it was both. It
seems quite plain to me that the Fifth Amendment’s Self-incrimination Clause
was designed to bar the Government from forecing any person to supply proof
of his own crime, precisely what Schmerber was forced to do when he was forced
to supply his blood. The Government simply took his blood against his will and
over his counsel’s protest for the purpose of convicting him of crime, So here,
having Wade in its custody awaiting trinl to see if he could or would be con-
victed of crime, the Government forced him to stand in a lineup, wear strips on
his face, and speak certain words, in order to make it possible for government
witnesses to identify him as a criminal, Had Wade been compelled to utter these
or any other words in open court, it is plain that he would have been entitled
to a new trial because of having been compelled to be a witness against himself,
Being forced by Government to help convicet himself and to supply evidence
against himself by talking outside the courtroom is equally violative of his con-
stitutional right not to be compelled to be a witness against himself. Consequently,
because of this violation of the Fifth Amendment, and not because of my own
personal view that the Government's conduct was ‘“unfair,” “prejudicial,” or
‘“tmptoper,” I would prohibit the prosecution’s use of lineup identification at

trial.
II

I agree with the Court, in large part because of the reasons it gives, that
failure to notify Wade’s counsel that Wade was to be put in a lineup by govern-
ment officers and to be forced to talk and wear tape on his face denied Wade
the right to counsel in violation of the Sixth Amendment. Once again, my reason
‘for this conclusion is solely the Sixth Amendment’'s guarantee that “the accused
shall enjoy the right * * * to have the assistance of counsel for his defence.”
As this Court’s opinion points out, “[t]he plain wording of this guarantee thus
encompasses counsel’s assistance whenever necessary to assure a meaningful
‘defence.’” And I agree with the Court that a lineup is a “critical stage” of the
criminal proceedings against an accused, because it is, a stage at which the
Government makes use of his custody to obtain crucial evidence against him.
Besides counsel’s presence at the lineup being necessary.to protect the defendant’s
specific constitutional rights to confrontation and the assistance of counsel at
the trial itself, the assistance.of counsel .at the lineup -is also necessary..to
protect the defendant’s in-custody assertion of his privilege against, gelt—,inqrim{na,-
tion, Miranda v. Arizona; 384 U.8. 436, for contrary.to the Court, I believe that
counsel may advise the defendant not to participate in the, ,1?ngup .or. to'partici-
pate only under certain conditions. . ..., ... - . . o0

I agree with the Court that counsel’s pregence,at. the lineup is necessary, to
protect .the accused’s right to a. “fair trial,” only:if by “fair trial” the Court
means a trial in accordance with the ‘“‘law.of: the land” as, specificglly set out
in the Constitution. But there .are: implications in.the, Cogu;;’,s(opjniqn. that by
a “fair trial” the Court means a trial which a majority of this Court deems to
be “fair” and that. a. lineup is a ‘“critical stage'’; only because the Court, now
assessing the “innumerable dangers”: which. inhere in it, thinks it is such, That
these implications -are ‘justified is evidenced. py - the Court’s suggestion ,;that
“legislative or other regulations * * * which elimjinate the abuse * * * at lineup
‘Proceedings *.* * may also remove the basis for regarding the stage as ‘critical.’”
And it is clear from the Court's opinion in Gilbert v; California, post, that it is
willihg to make the Sixth Amendment's guarantee of right to counsel dependent
on the Court’s own view of whether a particular stage of the proceedings—though
“critical” in the sense of the prosecution’s- gathering of evidence—is “critical”
to the:Court’s own view of a “fair trial.”:I am wholly. unwilling to make the
specific constitutional right of counsel depentdent on judges" vague and transitory
nations of fairness and their equally transitory, though ‘“practical,” assessment
of the “risk that * * * counsel’s absence * * * might derogate from a fair trial.”
See Pointer v. Texas, 8380 U.S, 400, 412 (concurring opinion of Goldberg, J.).
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II1

I would reverse Wade's conviction without further ado had the prosecution at
trial made use of his lineup identification either in place of courtroom identifica-
tion or to bolster in a harmful manner crucial courtroom identification, But the
prosecution here did neither of these things, After prosecution witnesses under
oath identifled Wade in the courtroom, it was the defense, and not the prosecu-
tion, which brought out the prior lineup identification, While stating that “a
per se rule of exclusion of courtroom identificntion would be unjustified,” the
Court, nevertheless, remands this case for “a hearing to determine whether the
in-court identifications had an independent source,” or were the tainted fruits
of the invalidly conducted lineup. From this holding I dissent.

In the first place, even if this Court has power to establish such a rule of
evidence, I think the rule fashioned by the Court is unsound. The “taint”-*fruit”
determination required by the Court involves more than considerable difficulty.
I think it is praectically impossible. How is a witness capable of probing the
recesses of his mind to draw a sharp line between a courtroom identification
due exclusively to an earlier lineup and a courtroom identification due to memory
not based on the lineup? What kind of “clear and convineing evidence” can the
prosecution offer to prove upon what particular events memories resulting in
an in-court identification rest? How long will trials be delayed while judges
turn psychologists to probe the subconsecious minds of witnesses? All these
questions are posed but not answered by the Court’s opinion, In my view, the
Fifth and Sixth Amendments are satistied if the prosecution is precluded from
using lineup identification as cither an alternative to or corroboration of court-
room ldentification, If the prosecution does neither and its witnesses under oath
identify the defendant in the courtroom, then I can find no justification for
stopping the trial in midstream to hold a lengthy “taint”-“fruit” hearing.. The
fact of and circumstances surrounding a prior lineup identification might be
used by the defense to impeaech the credibility of the in-court identifications,
but not to exclude them cowmnpletely. .

But more important, there is no constitutional provision upon which I can
rely that directly or by implication gives this Oourt power to establish what
amounts to a constitutional rule of evidence to govern, not only the I‘ederal
Government, but the States in their trial of state crimes under state laws in
state courts. See Gilbert v. California, post. The Constitution deliberately reposed
in States very broad power to create and to try erimes according to their own
rules and policies. Spencer v. Teras, 885 U. 8. 5i4. Before being deprived of .this
power, the least that they can ask is that we should be able to point to a federal
constitutional provision that either by express language or by necessary implica-
tion grants us the power to fashion this novel rule of evidence to govern their
criminal trials. Cf. Berger v. New York, U.8.——(BrLACK, J., dissenting).
Neither Nardone v. United States, 308 U, 8. 33R, nor Wong Sun v. United States,
371 U. 8. 471, both federal cases and both decided “in other contexts,” support
what the Court demands of the States today. ‘

_ Perhaps the Covirt presumes to write this constitutional rule of evidence on the
TFourteenth Ameéndment’s Due Process Clause, This is not the time or place to con-
sider that claim, Suffice it for me to say briefly that I find no such authority in
the Due Process Olause. It undoubtedly provides that a person must be tried in
accordance with the “Law of the Land.” Consequently, it violates due process to
try &i person in a way prohibited by the Fourth, Fifth, or Sixth Amendments of
our written Constitution, But I have never heen able to subscribe to the dogma
that the Due Process Olause empowers this Court to declare any law, including a
rule of evidence, unconstitutional which it believes is contrary to tradition,
deécency, tundamental justice, or any of the other wide-meaning words used by
Judges to claim power under the Due Process Clause, See, ¢, g, Rochin v. Cali-
fornia, 842 U. 8, 165. I have an abiding idea that if the Framers had wanted to
let judges write the Constitution on any such day-to-day beliefs of theirs, they
would have sald so instead of so carefully defining their grants and prohibitions
in a written constitution, With no more authority than the Due Process Olause
I am wholly unwilling to tell the state or federal courts that the United States
Constitution forbids them to allow courtroom identification without the prosecu-
tion first proving that the identification does npt rest in whole or in part on an
iNegal lineup. Should I-do so, I would feel that we are deciding what the Constl-

¢
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tution is, not from what it says, but from what we think it would have been
wise for the Framers to put in it. That to me would be “judicial activism” at its
worst. I would leave the States and Federal Government free to decide their own
rules of evidence. That, I belleve, is their constitutional prerogative.

I would afiirm Wade's conviction.

Supreme Court of the United States
No. 334,—October Term, 1946
Ux:wu:n STATES, PETITIONER
v,
BILLY JoE WADE
On YWrit of Certiorari to the United States Court of Appeals for the Fifth Ofrcuit
[{Juune 12, 106871

Mr. JusticE WHITE, whom Mr. JusTiop HARLAN and Mr, JUSTIOE STEWART
Join, dissenting in part and concurring in part.

The Court has again propounded a broad constitutional rule barring use of
a wide spectrum of relevant and probative evidence, solely because a step in its
ascertainment or discovery occurs outside the presence of defense counsel.
This was the approach of the Court in Mirande v. Arizona., I objected then to
what I thought was an uncritical and doctrinaire approach without satisfac-
tory factual foundation. I have much the same view of the present ruling and
th?l‘ffol'e disgent from the judgment and from Parts IX, IV, and V of the Court’s
opinion,

The Court's opinion is far reaching. It proceeds first by creating a new per se
rule of constitutional law: a criminal suspect cannot be subjected to a pretrial
identification process in the absence of his counsel without violating the Sixth
Amendment. If he is, the State may not buttress a later courtroom identification
of the witness by any reference to the previous identification. Furthermore, the
courtroom identification is not admissible at all unless the State can establish
by clear and convincing proof that the testimony ig not the fruit of the earlier
identification made in the absence of defendant’s counsel—admittedly a heavy
burden for the State and probably an impossible one. For all intents and pur-
poses, courtroom identifications are barred if pretrail identifications have oc-
curred without counsel being present. - :

The rule applies to any lineup, to any other techniques employed to produce an
identification and a fortiori to a face-to-face encounter between the witness and
the suspect alone, regardless of when the identification occurs, in time or place,
and whether before or after indictment or information. It matters not how well
the witness knows the suspect, whether the witness is the suspect’s mother,
brother, or long-time associate, and no matter how long or well the witness
observed the perpetrator at the scene of the crime, The kidnap victim who has
lived for days with his abductor is in the same category as the witness who had
had only a fleeting glimpse of the criminal. Neither may identify the suspect
without defendant's counsel belng present. The same strictures apply regardless
of the number of other witnesses who positively. identify the defendant and
regardless of the corroborative evidence showing that it was the defendant who
has committed the erime, . v, :

The premise for the Court's rule is not the general unreliability of eyewitness
identifications nor the difficulties inherent in' observation, recall, and recogni-
tion, The Court assumes & narrower @vil as the basis for its rule--improper
police suggestion which contributes to erroneous identifications. The Court ap-
parently belleves that improper police procedures are so widespread that a
broad prophylaétic rule must be laid down, réquiring the presence of counsel at.

et
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all pertrail identifications, in order to detect recurring instances of police
misconduct.* I do not share this pervasive distrust of all official investigations.
None of the materials the Court relles upon supports it.* Certainly, I would
bow to solid fact, but the Court quite obviously does not, have before it any
reliable, comprehensive survey of current police practices on which to base its
new rule. Until it does, the Court should.avoid excluding relevant evidence
from state criminal trials. Cf. Washington v. Tervas, — U.S, —,

The Court goes beyond: assuming that a great majority of the country’s police
departments are following improper practices at pretrial identifications, To find
the lineup a “critical” stage of -the proceeding and to exclude identifications
made in the absence of counsel, the Court must also assume that police “sugges-
tion,” if it occurs at all, leads to erroneous rather than accurate identifications
and that reprehensible police conduct will have an unavoidable and largely un-
discoverable impact on the trial. This in turn assumes that there is now no
adequate source from which defense counsel can learn about the circumstances
of the pretrial identiflcation in order to place before the jury all of the considera-
tions which should enter into an appraisal of courtroom identification evidence.
But these are treacherous and unsupported assumptions,® resting as they do on
the notion that the defendant will not be aware, that the police and .the witnesses
will forget or prevaricate, that defense counsel will be unable to bring out the
truth and that neither jury, judge, nor appellate court is a sufficient safeguard
against unacceptable police conduct occurring at a pretrial identifiecation proce-
dure. I am unable to share the Court’s view of the willingness of the police and
the ordinary citizen-witness to dissemble, either with .respect to the identifica-
tion of the defendant or with respect to the circumstances surrounding a pretrial
identification, =~ ‘ '

There are several strikihg aspects to the Court’s holding. First, the rule does
not bar courtroom identificitions where there have been no previous identifica-
tions in the presence of the police, althougl when identified in the courtroom,
the defendant is known to be in custody and charged with the commission of a
ciime. Second, the Court seems to say that if suitable legislative standards were
adopted for the‘conduct of pretrial identifications, thereby leéssening the hazards
in such confrontations, it would not insist on the presence of counsel. But if this
is true, why does not the Court simply 'fashion' what it deems to be constitution-
ally acceptable procedures for the authorities to £ Nlow? Certainly the Court is

corréct in suggesting that the new rule will be wholly inapplicable where police
departments themselves have established suftable safeguards, ~ =~~~
Third, courtroom identification may, be barred,” absent counsel at a prior
identification, regardless of the extent'of counsel’s information concerning the
circumstances of the previous confrontation lietwéen witness and defendant—
apparently even ‘if there wite recordingd’or sonnd-movies of thé events as they
ocearred. But if'the rule’is preniiced ‘on the Hefendnht’s right to have his couhsel
kiow, there ‘séems little basis’ for not acéepting other means to inform, A als-
interested observer, recordings, photographs-—any one 6f them would seem adé-’
quate to furnish the hasis for a meaningtul 'érossiexamindtion of the eye-witnéss
wlio identifles the'deféndant in the couttrdom. ' ,

‘V¥et ii Stovall v, Dénno, ' U. 8. —— 'thé Court recoghizes that Improner. police
conduet in the identification process has not cen 80 widespread as to justify full retro-:

activity for itg new:rule, .: . - : I TP . Vo
Court noted that O’Hara, Fundamentals

3In Miranda v. Arizona, 384 U, 8. 438, 449, ;'ilet
of Criminal Investigatién 3“1956) is a text that has enjoyeéd extensive use gmong law
enforcemént agencies and among dtudents of 'police sclence.’ The quality of the work was
snid to rest:on.the anthor’s long nervice as obsarver, lecturer-in. police sclence, and work
as a ‘fﬁdeml‘ crime investigator. O'Hara does not suggest that the pollce should or do use
identification machifiery imnrpperly ; instead he argues for techniques that would  in-
creare the relfabllity: of evewitness identifications; and thére 18 no reason to suggest that
%’Ham's views are' not. shared:- and. practiced - by the majority - of police departments
t rouﬁhout the land. ... . "

3 The instant care and its compnnlons. G{tbert v. California, U. 8. -, and Stoyqll
V. Denno, ~—— U, nly lend ‘nbd:saprort to' the Coiirt’s assumptions. The nolice
conduet deemed improper by the Court in the:three cates seems to have come to light at
trial in the ordinary course of events. One can ask what more connsel would have lgarned
at the nretrinl {dentifications that would havé heen relevant for truth determination at:
trinl. When the Court premires ifs constitutfonal rule on police conduct so subtle as to
defy descrintion and subsequent dirclosure it deals in pure speculation. If police conduet is
intentionally velled, thqug}lce will know about it, anil I am unwilling to epeculate that
defense cotinfel at trial“wil)' he unahlé to’ reconstuet the known clrcditmstances of the
Pretrlal identification. And if the “unknown” influence on fdentifications is ‘Innocent.”
he Court's general nremise evaporates and the problem is simply that of the inherent
shortcomings of eyewitness testimony.

¢ 8, s, certn




NOMINATION OF THURGOOD MARSHALL 135

I share the Court’s view that the criminal trial, at the very least, should aim
at' truthful’ fictfinding, including: accurate -eyewitness identifications. I doubt,
however, 'on the basis of our présent information, that the tragic mistakes which
lhave occurred- in criminal trials are as much the product of improper police
conduct as’ they are the consequence of the difficulties inherent in eyewitness
testimony and in resolving evidentiary conflicts -by’court or jury: I doubt that
the Court’s new rule will obviate these difficulties, or that the situation iwill be
metisurably improved by inserting defense counsel into the investigative processes
of'police départments everywhere, T

But, it may be asked, what possible state:interest militates dgainst requiring
the presence of defense counsel at lineups? After all, the argument.goes, he may
do some good, he may upgrade the quality of identification evidence in state
courts and he can scarcely do any harm, Even if true, this is a feeble foundation
for fastening an- ironclad constitutional rule upon state criminal procedures.
Absent some reliably established constitutional violation, the processes by which
the States enforce their criminal laws are their own prerogative. The States do
have an interest in conducting their own affairs, an interest which cannot be
displaced simply by saying that there are no valid arguments with respect to
the merits of a federal rule emanating from this Court.

Beyond this, however, requiring counsel at pretrial identifications as an in-
variable rule trenches on other valid state interests. One of them is its concern
with the prompt and efficlent enforcement of its criminal laws. Identifications
frequently take place after arrest but before indictment or information is filed.
The police may have arrested a suspect on probable cause but may still have the
wrong man. Both the suspect and the State have every interest in a prompt
identification at that stage, the suspect in order to secure his immediate release
and the Stute because prompt and early identification enhances accurate identi-
fication and because it must know whether it is on the right investigative track,
Unavoidably, however, the absolute rule requiring the presence of counsel will
cause significant delay and it may very wvell result in no pretrial identification at
all. Counsel must be appointed and a time arranged convenient for him and the
witnesses, Meanwhile, it may be necessary to file charges against the suspect who
may then be released on bail, in the federal system very often-on his own recog-
nizance, with neither the State nor the defendant having the benefit of a properly
conducted identification procedure. : : . :

Nor do I think the witnesses themselves can be ignored. They will now be re--
quired to be present at the convenience of ¢ounsel rather than their own. Many
may be much less willing to participate if the idéntification stage is transformed
into an adversary proceeding not under the control of a judge. Others may fear
for. théir own safety if their identity is known at an early date, especially when
there is no way of knowing until the lineup occurs whether or not the police
really have theright man* = . - -~ - ., .. . : L .

_ Finally, I'think’the Court’s new rule'is-vulnerable in terms of its own unim-
peachable..purpose of increasing the reliab_ility'of'1dentiﬁcati_ot§ testimony.. |

Law enforcement officers have the obligation to convict the guilty:and to make
sure they do,not convict the innocent. They, must be dedicated to making the crimi-
nal trial a procedure for the ascertainment, of the true facts surrounding the com-
mission of the crimef To this extent, our so-called adversary system.is not ad-
versary at all 3 nor shoald it be. But defense counsel has'no comparable obligation
to ascertain or present the truth, Our systein assigns him a different migsion, He
must be and is interested in not convicting the innocent,:but, absent a. voluntary
plea of guilty, we also insist that he defend his client whether he i innocent or

R ¢ ‘#duld ‘not have thought that the ,State'é 'In't‘erest 'regardln& its sources of identifica-
tion {s any less than {ts interest in protecting:informants, especinlly those who may -aid
in identification ‘but who will not be used as witnepses. ‘Bee l_lodray_ V. Illinots, ——r-

" 84170 United States Attorney 18 the ropresentative not of an ordinary party to a con-
troversy, but of 'a sovereignty whose obligation to govern impartially 18 as compelling as.
its obligation to govern at all; and whose interest, thérefore; in a criminal prosecution
is not that it shall win a case, but that justice shall be done. As such, he {8 in a Pecuﬂar
and yery definite sense the servant of the law, the twofold aim of which is that guilt shall
not escape or innocence suffer. He may prosecute:with: earnestness -and vhzor——indeed. he
fhould do so. But, while he may strike hard blows, he §8 not at liberty to strike foul ones.
It 18 a8 much tfs duty to refrain from improper methods calcilated to produce a wrongful
conviction as it 18 _to use every legitimate means to bring about a just one” Berger v..
United States, 205 U. 8, 78, 88. See nlgo Mooney v. Holohan, 204 U.'S. 108 Pyle v. Kansas,
817 U, 8, 218 Aloorta v. Texas, 885 U. 8. 28; Napus v. Iflmots',!aco U, 8. 264 Brady v.
gag/land, 878 U, 8. 85; Qiles v. Maryland, U. 8. s Miller v. Pate, ——
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gulilty. The State has the obligation to present the evidence, Defense counsel need
present nothing, even if he knows what the truth is. He need furnish no wit-
nesses to the police, reveal any contidences of his client, nor furnish any other
information to help the prosecution’s case. It he can confuse u witness, even a
truthful one, or make him appear at a disadvantage, unsure or indecisive, that
will be his normal course.® Our interest in not convicting the innocent permits
counsel to put the State to its proof, to put the State'’s case in the worst possible
light, regardless of what he thinks or knows to be the truth. Undoubtedly there
are some limits which defense counsel must observe ! hut more often than not, de-
fense counsel will cross-examine a prosecution witness, and impeach him if he
can, even if he thinks the witness is telling the truth, just as he will attempt to
dedtroy a witness who he thinks is lying. In this respect, as part of our modifled
adversary system and as part of the duty imposed on the most honorable defeunse.
counsel, we countenance or require conduct which in many instances has little,
if any, relation to the search for truth.

I would not extend this system, at least as it presently operates, to police
investigations and would not require counsel’s presence at pretrial identification
procedures, Counsel’s interest is in not having his client placed at the scene of the
crime, regardless of his whereabouts. Some counsel may advise their clients to
refuse to make any movements or to speak any words in a lineup or even to appear
in one. To that extent the impact on truthful factfinding is quite obvious. Others
will not only observe what occurs and develop possibilities for later cross-
examination but will hover over witi.esses and begin their cross-examination
then, menacing truthful fact-finding as thoroughly as the Court fears the police
uow do. Certainly there is an tmplicit invitation to counsel to suggest rules for
the lineup and to manage and produce it as best he can, 1 therefore doubt that the
Court’s new rule, at least absent some clearly defined limits on counsel’s role,
will measurably contribute to more reliable pretrial identifications. My fears are
that it will have precisely the opposite result, It may well produce fewer convic-
tions, but that is hardly a proper measure of its long-run acceptability. In my
view, the State is entitled to investigate and develop its case outside the presence
of defense counsel. This includes the right to have private conversations with
identification witnesses, just as defense counsel may have his own consultations
with these and other witnesses without having the prosecutor present.

Whether today’s judgment would be an acceptable exercise of supervisory
power over federal courts is another question. But as a constitutional matter,
the judgment in this case is erroneous and although I concur in Parts I and III
of the Court’s opinion I respectfully register this dissent.

¢ One point of view about the role of the courtroom lawyer appears in Frank, Courts on
Trinl 82-83. “What 18 the role of the lawyers in bringing the evidence before the trial
court? As you may learn by reading any one of a dozen or more handbooks on how to try
a law-suit, an experienced lawyer uses all sorts of stratagems to minimize the effect on
the judge or jury of testimony disadvantageous to his client, even when the lawyer has
no doubt of the accuracy and honesty of that testimony. * * * If such a witness happens
to be timid, frightened by the unfamilarity of court-room ways, the lawyer, in his cross-
examination, plays on that weakness, in order to confuse the witness and make it appear
that he {8 concenling significant facts, Lon&(,enecker, in his book Hints On The Trial of a
Law Suit (a book endorsed by the great Wigmore), in writing of the ‘truthful, honest,
over-cautions’ witness, tells how ‘a skilful advocate by a rapid cross-examination may ruin
the testimony of such a witness.! The author does not even hint any disapproval of that
accomplishment, Longenecker'a and other simillar ‘books recommend that a lawyer try to
‘)rod an irritable but honest ‘adverse' witness into dis lazing his undesirable characteristics
n their most unpleasant form, in order to discredit him with the judge or jury. ‘You
may,’ writés Harris, ‘sometimes destroy the effect of an adverse witness by making him
appear more hostile than he really is, You may make him exaggerate or unsay something
and sgay it again.’ Taft says that a clever cross-exminer, dealing with an honest but
egotistic witness, will ‘deftly tempt the witness to indulge in his propensity for exaggera-
tion, ko a8 to make him “hang himself.”” And thus,’ adds Taft, ‘it may happen that not
only is the value of his testimony lost, but the side which produces him suffers for greek-
ing aid from such a source’—altheugh, I would -add, that may be the only source of evidence
of a fact on which the decision will turn, .

“‘An intimidating manner-in putting questions,’ writes Wigmore, ‘may so coerce or
disconcert the witness that his answers do not represent hls actual knowledge on the sub-
ect, So also, questions which In form or subject cause embarrassment, shame or anger in
he witners mdy unfairly lead him to suchdemeanor or utterances that the impression
produced by his statements does not do justice to its renl teatimonial value.”

7 Sce the materiala collected In ¢ ‘8 -of Countryman and Finman, The Lawyer in Mod-
ern Boclety ; Joint Committee on Cnntlnuin;i Tegal Education of American Law Institute
and the American Bar Association, The Problem of a Criminal Defecnse (18619, pp. 1-46;
Stovall, Aspects of the: Advocate’s Dual Responaibiiity, 22 The Alabama Lawyer 66: Gold,
Split Loyalty: An Ethical Problem:for the Criminal Defense Lawyer, 14 Clev.-Mar, L.
Rev, 65 ; Symposium on'Professional Ethies, 64 Mich, I, Rev, 1469-1498, - .
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SuPREME COURT OF TiIE UNITED STATES
No. 334.—October Term, 1966
UNITED STATES, PETITIONER V. BILLY JOE WADE
Oon Writ of C"crtiorari to the United Stuates Court of Appcals for the Fifth Circuit.
[June 12, 1907]

Mr, JusTicE ForTtas, with whom THE CHIEF JUSTIOE mul Mr J UBSTICE DOUGLAB
join, eoncurring in: part and dissenting.in part.. -

1. I agree with tre Court that the exhibition of the pewon nt the accused at a
lineup is not itself a violation of the privilege against self-incrimination. In itself,
it is no more subject to constitutional objection than the exhibtion of the person
of the accused in the courtroom for identification purposes, It is an incident of the
State’'s power to arrest; 'tind a reasonable ahd justifiable aspect of the State’s
custody resulting from arrest, It does not require that the accused take affirma-
tive, volitional action, but only that, hiving been duly arrested he may be seen
for identification purposes. It is, however, a “critical stage” in the prosecution,
and I agree with the Court that the opportunity ‘to have counsel present must be
made available.

2. In my view, however, the accuqed may not be compelled in a lineup to speak
the words uttered by the person who committed the crime. I am confident that it
could not be compelled in court. It cannot be compelled in a lineup. It is more than
passive, mute assistance to the eyes of the victim or of witnesseg, It is the kind of
volitional act—the kind of forced cooperation by the accused—which is within
the historical perimeter of the privilege against compelled self-incrimination.

Our history and tradition teach and command that an accused may stand mute,
The privilege means just that; not less than that. ‘Accordipg to the.Court, an
accused may be jailed—indefinitely-—until he is willing to say, for an identifying
audience, whatever was sald in the course of the commission of the crime. Pre-
sumably this. would. include, “Your money or your life”’—or perhaps, words of
assault in a rape case, This is intolerable under our constitutional system,

I completely agree that the accused must be advised of and given the right to
counsel before a lineup—and 1 join in that part of the Court’s opinion; but this
is an empty right unless we mean to ingist upon the accused’s fundamental con-
stitutional immunities. Oue of these is that the accused may not be compelled to
speak. To compel him to speak would violate the privilege against self-incrimi-
nation, which is incorporated in the Fifth Amendment.

This great privilege is not merely a shield for the accused. It is Aalso a prescrip-
tion of technique designed to guide the State’s investigation. History teaches us
that self-accusation is an unreliable instrument of detection, apt to inculpate
the innocent-but-weak and to enable the guilty to escape. But this is not the end
of the story. The privilege historically goes to the roots of democratic and re-
ligious principle. It prevents the debasement of the citizen which would result
from compelling him to “accuse” himself hefore the power of the state,. The roots
of the privilege are deeper than the rack and the screw used to extort confessfons.
They go to the nature of a free man and to his relationship to the state.

An accused cannot be compelled to utter the words spoken by the eriminal in
the course of the crime. I thoroughly disagree with the Court’s statement that
such compulsion does not violate the Fifth Amendment. The Court relies upon
Schmerber v. Californie, 384 U.8. 767 (1966), to support this. I dissented in
Schmerber, but if it were controlling here, I should, of ‘course, acknowledge its
binding effect urless we were prepared to overrule: it, But Schmorder which
authorized the forced extraction of blood from the veins of an unwilling human
being, did not compel the person actively to cooperate—to accuse himself by a
volitional act which differs only in degree from compelling him to act out the
crime, which, I assume, would: be rebufféd by the Court. It is the latter feature
which places the compelled utterance by the accused squarely wlthin the hlstory
and noble purpose of the Fifth Amendment’s commandment, - -

To - permit Sohmerber to apply in any respect beyond its. holding is, in my
opinion, indefensible, To permit its insidious doctrine to extend beyond the in-
vasion of the body, which it permits, to compulsion of the will of a man, is to deny
-and defy a precious part of our historieal faith and to discard one of the most
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profoundly cherished instruments by which we have established the freedom
and dignity of the individual. We should not so alter the balance between the
rights of the individual and of the state, achieved over centuries of conttict,

3. While the Court holds that the accused must be advised of and given the
right to counsel at the lineup, it makes the privilege meaningless in this important
respecet. Unless counsol has been walved or, being present, has not objected to
the nccused’s utterance of words used in the course of committing the erime, to
compel such an utterance is constitutional error.*

Accordingly, while I join the Qourt in requiring vacating of the judgment
below for a determination as to whether the ldentification of respondent was
based upon factors independent of the lineup, I would do so not only because of
the failure to offer counsel before the lineup but also because of the violation of
respondent’'s Fifth Amendment rights. '

Supreme Court of the United States
No, 283.—October Term, 1966

JresE JAMES GILBERT, PETITIONER .
. v.
' STATE OF OALIFORNIA

On Writ of Certioraré to the Suprome Court of Oalifornia
[June 12, 1087]

Mr. JUBTIOE BRENNAN delivered the opinion of the Court, '

This case was argued with United States v. Wade, ante, and presents the
same alleged constitutional error in the admission in evidence of in-court identi-
fications there considered. In addition, petitioner alleges constitutional errors
in the admission of evidence of testimony of some of the witnesses that they
also identified him at the lineup, in the admdgsion of handwriting exemplars
taken from him after his srrest, and in the admission of a co-defendant’s out-
of-court statement mentioning petitioner's part in the crimes, which statement,
on the co-defendant’s uppeal decided with petitioner's, was held to have been
improperly admitted against the co«tefendant. Finally, he alleges that his Fourth
Amendment rights were violated by a police seinure of photographs of him from
his lotked apartment after entry without & search warrant, and the admission
of testimony-of witnesses that they 1dentified him from those photographs within
hours after the erime. ‘ e I TS
" -Petitioner wuas convicted in the Supertor Court of Oalifornia of the armed
robbery of the Mutual Savings and Loan Association .of-Alhambra and the
murder of a police officer who entered during the course of'tho robbory. There
werb soparate guilt and penalty stages of the.trial before the same jury, which
rendered a guilty verdiet and imposed the death penalty. The California Suprame
Court affirmed,’ 63 Cali 2d 690, 408 P, 2d.860. We granted certiorari, 884 U.S.
0805, and'set the case for argument: with: Wade and with Stovali v.:Donno, post.
It cur holding today in Wade is applied to this case, the issue whether admission
of the fn-court and Hheup identifications is constitutional error which: requires
a new trial could be resolved on‘ this record only afteri further proceedings in
the California courts, We must therefore first dotermine whether petitioner's
other contentions warrant any greater relefi” - - - ¢ :

i

" I THE HANDWRITTEN EXEMILARS

Petitioner was arrested in Philadelphia by an FBI agont and refused to
answer questions about the Alhambra robbery without the advice of counsel.
He later did answer questions of another agent about some Philadelphia rob-
bories in which the robber used a handwritten note demanding that money be

ity 5, TSNS, L e aton, gDt proide s, motlons Nasup, ot
ottt [ ementa, I Ao not agreq w ur
would “remove the guala for rognrdlnrge?he [llue—ui)] ntago a8 ‘gﬂilcnl.’ AL it this

3
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handed over to him, and during that interrogation gave the agent the hand-
writing exemplars, They were admlitted in evidence at trial over objection thut
they were obtained in violation of petitioner’s Fifth and Sixth Amendment rights,
The California Supreme Court upheld admission of the excmplars on the sole
ground that petitioner had waived any rights that he might have had not to
furnish them. “[The agent] did not tell Gilbert that the exemplars would not
be used in any other investigation. Thus, even df Gilbert Dbelleved that his
exemplars would not be used in Oalifornia, it does not appear that the authorities
improperly induced such belief.” 63 Oal. 2d, at 708, 408 P, 24, at 376, The court
did not, therefore, decide petitioner's constitutional claims,

We pass the question of waiver since we conclude that the taking of the
exemplars violated none of petitioner's constitutional rights.

Firat. The taking of exemplars did not violate petitioner's Fifth Amendment
privilege against self-incrimination, The privilege reaches only compulsion of
“an accused’® communications, whatever formn they might take, and the com-
pulsion of responses which are also. communicatlons, for example, compliance
with a subpoena to produce one's papers,” and not “compulsion which makes a
suspect or accused the source of ‘real or physical evidence' * * * M Sohmerder V.
California, 384 U. 8, 787, 703-704, One's volce and handwriting are, of course,
means of communication, It by no means follows, however, that every compulsion
of an accused to. use his volce or, write compels @ communication within the
cover of the privilege, A mere handwriting exemplar, in contrast to the content
of what is written, like the voice or body iteelf, is an identifying physical charac-
tenlstic outside its protection. United Stetes v. Wade, ante, at——. No claim
is made that the content of the exemplars was testimonial or communicative
matter. Cf. Boyd v. United States, 116 U, 8. 616, .

Seoond. The taking of the exemplars was not a “critical” stage of the criminal
proceedings entitling ‘petitioner. to-the -assistance of counsel, Putting: aside the
fact that the exemplars were taken before the indictment and appointment of
counsel, there is minimal risk that the absence of counsel might derogate his
right to a ¢air trinl, Of. United States v. Wade, ante. If, for some reason, an
unrepresentative exemplar is taken, this can be brought out and corrected through
the adversary process at trial since the accused can make an.unlimited number
of additional exemplars for analysis and comparison by government and defense
handwnriting expents. Thus, “the accused had the opportunity for a meaningful
confrontation of the [State's] case at trial through the ordinary processes of
cross-examination of the [State's] expert. [handwriting] witnesses and the
presentation of the evidence of his own [handwriting] experts.” Unitcd Siatos
Wade, anto, at— oo : :

II. ADMISSION OF CO-DEFENDANT'R STATEMENT
IS O I S IR T N SR . S i

‘Potitioner contends that he was denied due process of law by, the admission
‘during the guilt atage of the trial of his accomplice's pretrinl statement to the
police which referred to petitioner 150 times in the course of reciting petitioner's
role in the robbery and murder. The statement was inadmissible hearsay .as to
petitioner, and was held on King's a;; ot of this appeal to be improperly obtained
from him and.therefore to be inndn:issible against him under California law,
68 Cnl. 24, ot 699-701 ; 408 P, 2d; at 370-871, T TR i

Petitloner would have us reconsider Dells Paolt v, United Statcs, 852 'U.S, 232

(where the Court held that appropriate instructions- to the jury would suffice to
-prevent prejudice to a ‘defendant from the references to himin a co:defendant's
statoment), at lez})gt ag applied to a ¢ass, as here, where the co-defenddant galied a
reversal because of the improper admission of the statement: We have no aceasion
‘to pass upon this ¢ontention. The Oalifornia Supreme Court has rejected the
_Delld Pdolé ratlonale, and relying at least in part on ‘the reasoning of the Della
Paolt dissont, regards cautionary instructions as inadequate to cure prejudice.
Poople-v. Aranda, 63 Onl. 24 518, 407 P. 2d 265, The California court applied
Aranda In this ¢énse but held that any error as to. Gilbert in the admission of
King's statement was harmless, The harmless error standard applied was that
“thore 18 no reasonable possibility that the error in admitting King’s statements
‘and testimony might have contributed to Gilbert's conviction,” a standard de-
rived by the court from our decision in Fahy v. Oonncotiout, 876 U.S, 85.! Fahy

1 The Californta Supreme Court also held that "¢ © # the erroneaus admission of Klm{‘a
statements at the trlal on the lssue of gullt was ng; gra:udlclal on the question of Gilbert's
penalty,” again citing Faby, 63 Cal, 2d, at 702, 408 P. 24, at 873,
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was the basis of our holding in Chapman v. Californie, 886 U.S. 18, and the
standard applied by the California court satisfies the standard as defined in
Chapman, .

It may be that the California Supreme Court will review the application of its
harmless error standard to King’s statement if on the remand the State presses
harmless error also in the introduction of the in-court and lineup identifications.
However, this at best implies an ultimate application of Arandae and only con-
firms that petitioner’s argument for reconsideration of Della Paoli need not be
considered at this tme, .

' 1, THE SEARCH AND SEIZUBE OLAIM

The California Supreme Court rejected Gilbert’s challenge to the admission of
‘certain phiotographs tken from his apartiment pursuant to a warrantless search.
The court justified the entry into the dpartment under the circumstances on the
‘basis of so-called “hot pursuit” aid “exigent circumstances” exceptions to the
‘warrant requiremeént. We granted cértioar} to cotisider the important questioh of
‘the extent to which such exceptions may perinit warrantless séarches without
‘violation of the Fourth Amendment. A cldser examination of the record than was
‘possible when certiorarl was granted reveals that the facts do not appear with
‘Sufficient clarity to enable us to decide that question. See Appendix to this opin-
" lon; compare Warden v. Hayden, —— U.8. ———, 'We therefore vacate certlorari

on this issue as iprovidently granted. 7he Mohrosa v. Carbon Black Export, Inc.,
-359 U.S, 180, 184, o S L ' o ’

IV. THE IN-COURT AND LINEU;’: IDENTIFICATIONS

Since none of the petitioner's other contentions warrant relief, the issue
becomes what relief is required by application to this case of the principles
today announced in United States v. Wade, ante. -

Three eyewitnesses to the Alhambra crimes who identified Gilbert at the guilt
stage of the trial had observed him at a lineup conducted without notice to: his
counsel in a Los Angeles auditorlum 16-days after his indictment and after ap-
pointment of counsel, The manager of the apartment house in which incriminating
evidence was found, and in which Gilbert allegedly resided, both identified Gil-
"bert in the courtroom and testified, in substance, to her prior lineup identification
on examination by the State. Right witnesses who identified him in the court-
room at the peénalty stage were not eyewitnesses.to the Alhambra crimes but to
other robberies allegedly committed by him. In addition to their in-court
identifications, these witnesses also testified that they identifled Gilbert at the
same lineup. o L : C

The lineup was on a stage behind bright lights which prevented those in the
‘line from seeing the audience. Upwards of 100 persons were in the audience,
each an eyewitness to one of the several robberies charged to Gilbert. The record
is otherwise virtually silent as to what occurred at the lineup.?

$ The record in Gilbert v. United States, 8668 F. 2d 928, involving the federal prosecu-
.tlons of Gilbert, apgarentl.v contains mang more detalls of what occurred at the lineup.
The opinion of the Court of Appeals for the Ninth Circuit states, 366 F..2d, at 935:
_ .%The lineup occurred on March 26, 1964, after Gilbert had been indicted and had ob-
tatned counsel, It was held in an auditorium used for that purpose by the Los Angeles
: pollce. Some ten to thirteen prisoners were. placed on:a lighted stage. The witnesses were
- assembled in a darkened ‘Rortion of the room, taclns{ the stage and separated from it by a
screen, They could see the prisoners but could not be seen by them, State and federal
officers were algso pregént and one of them acted as ‘moderator’ of the proceedings,

“Each man jn the liheup was identified by number, but not by hame. Each man was
required to steg forward into a marked clrcle, to turn, presentlntF both profiles as _well as
a face and back view, to walk, to put on or_take oft certain articles of clothing. When. a
man'’s humber was called and he was directed to step into the circle, he was asked certain
questions : where -he was picked up, whether he owned a car, whether, when arrested, he
‘was- armed, where he lived. Each was also asked.to repeat certain phrases, both in a loud
and in a soft voice, phrases that withesses to the crime. had. heard the robbers use:
“‘Freeze, this is ‘A stlck up{ this 1s a holdup; eipty yoyr cash drawer; this is'a helst;
‘don't anybody .move.'* .- N L . : .

“Either while the men were on the stage ;}r after they were taken from it, it s not clear
which, the assembled witnesses were asked if there, were un{_thnt they would like to see
again, and told that if they hiad doubts, now was thé time to resolve ‘them, Several ‘gave
the numbers of nien they wanted to see, including Gilbprt’s. While the other Priaoners were
no longer present, Gilbert and 2 or 3 others were agoin put through a similar procedure.
Some of the witnesses asked that a particular prisoner say a particular phrase, or walk
a particular way. After the lineup, the withesses talked to each other: it i8 not clear that
they did go during the Hneup. T ey did, however, in each other’'s presence, call out the
numbers of men they could identify.’ T v :

g
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At the guilt stage, after the first witness, a cashier of the savings and loan,
identified Gilbert in the courtroom, defense counsel moved out of the presence
of the jury to strike her testimony on the ground that she ldentified Gilbexc
at the pretrial lineup conducted in the absence of counsel in violation of the
Sixth Amendment made applicable to the States by the Fourteenth Ampndﬁ)ent.
Gideon v, Wainwright, 8372 U.8. 335. He requested a hearing outside the presence
-of the jury to present evidence supporting his claim that her in-court identifica-
tion was, and others to be elicited by the State from other eyewitnesses would
be, “predicated at least in large part upon their identification or purported
identification of Mr, Gilbert at the showup * * *.” The trial judge denied the
motion as premature. Defense counsel then elicited the fact of the caghier’s
lineup identification on cross-examination and again moved to strike het identi-
ficgtion testimony, Without passing on the merits of the Sixth Amendment claim,
the'trial, judge denied the motion on the ground that, assuming a violation, it
would not in any event entitle Gilbert to suppression of the ih-court identifica-
tion. Defense counsel thereafter elicited the fact of lineup identifications from
two other eyewitnesses who on direct examination identified Gilbert in the
courtroom, Defense counsel unsuccesgfully, objected at;the penalty.stage, to the
testimony of the eight witnesses.to the  other robberies that  they. identitlied
Gilbert at the lineup. - . . . . b T

The admission of the in-court identification.without first determining that they
'were. not tainted by the illegal lineup, but were of independent origin.was ¢on-
stitutional errox. United States v. Wade, ante. We there. held that a post indiet-
ment pretrial lineup at which the. accused is exhibited ‘to- identifying witnesses
is- a -critical stage of the criminal prosecution;. that police conduct of guch a
lineup without notice to.and in.the absence of his counsel denies the aceused
his Sixth Amendment right to counsel .and calls in question the admissibility at
trial of the in-court identifications of the accused by witnesses who. attended
_the-lineup, However, as in Wade, the.record does not permit an informed judg-
ment whether the in-court identifications at the two stages of the trial had an
independent source. Gilbert is therefore entitled only to a vacation of hig con-
viction pending the holding of such. proceedings as the California Supreme
.Court may deem appropriate to afford the. State the opportunity to establish
:that the in-court identifications had an independent source, or. that their intro-
duction in evidence was in.any event harmless error. vl

Quite different considerations are involved as to the admission of the testimony
of the manager of the apartment house at the guilt phase and of the eight wit-
nesses at the penalty stage that they identified Gilbert at the lineup.* That
testimony is the direct.result of the illegal lineup ‘“come at by.exploitation of
Lthe primary] illegality.” Wong Sun v..United.States, 871 U.S, 471, 488, The State
is therefore not entitled to an opportunity to show that that testimony had an
independent source. Only a per se exclusionary rule as to such testimony can be
an effective sanction to assure that, law enforcement authorities will respect the
.accused’s constitutional right to the presence of his counsel at the critical lineup.
In the absence of legislative regulations adequate to avold the hazards to a fair
trial which inhere in lineups as presently conducted, the desirability of deterring
the: constitutionally objectionable practice must prevail over the undesirability

8 There 18 a spllit among the States conceming the. admisslbmt( of prior extrajudieial
identifications, as independent evidence of ident! g.. both,bly the witness and third parties
resent at the prior identification. See 71 ALR 2d 449. It has been held that ‘the'prior
dentification 18 hearsay, and, when admitted through the testimony' 6f the identiflier, is
merely ‘a_prior consistent statewent. The recent.trend, however, is to adinit the prior
identification under the exception that admits as substantive evidence a_ prior communi-
éation by a witness who is available for cross-examination at trial, See 5 ALR-2d Later
.Cnse Service 12256-1228. That 18 the California rule, In People v. Gould, 54 Cal. 2d 621,
626, 864 P. 24 865, 867, the Courtsatd:; .. .- .. . .. . .. . R
“Evidence of an ex(mjudlclul Adentification 1z admisslble, not only to corroborate ‘an
identificition made at ‘the trial (People v. Slobodion, 81 Cal. 24 565, 560 [101 P. 24 11]),
but as'indépendent evidence of identity. Unlike other testimony that cannot be corroborated
by ‘proof of -prior consistent. stntements unless it is firat, ;\mpeaphed * & * ovidetice of an
extrajudleial identification is admitted regardless of whether the testimonjal identification
18 impeached, because the earlier identification has gredter Hrobut'v«. valué than an ideati-
-ficatlon made in the courtroom after the ruggestions of others and the circumstances of
the trial may have intervened-to create a fancied recognition-.in.the witacss’ mind-* #, *,
The failure of the witness to repeat the extrajudicial .identification in court does not
destroy itg probative value. for such fallure may be explained by loss of memory or other
cireumstancey. The extrajudicial identiflcation tends to connect the defendant. with the
crime, and the Prlncipa] danger of admitting hearsay evidence is not present since the
witness is available at trial for cross-examination.” o
New York deals with the subject in a statute. See N.¥. Code Crim. Proc. § 378-b.

81-914—07——10




142 NOMINATION OF THURGOOD MARSHALL

of excluding relevant evidence. Cf. Mapp v. Ohio, 367 U.S. 643. That conclusion is
buttressed by the consideration that the witnegs’ testimony of his lineup identifi-
cation will enhance the impact of his in-court identification on the jury and ser-
iously aggravate whatever derogation exists of the accused’s right to a fair trial.
Therefore, unless the California Supreme Court is “able to declare a belief that it
wa$§ harmless beyond a reasouable doubt,” Chepman v. California, 386 U.S. 18,
24, Gilbert will be entitled on remand to a new trial or, if no prejudicial error
is found on the guilt stage but only in the penalty stage, to whatever relief
California law affords where the penalty stages must be set aside.

The Judgment of the California Supreme Court and the conviction are vacated,
and the case is remanded to that court for further proceedings not inconsistent
with this opinion.

It 18 8o ordered.

TrE OHIEF JUsTICE joins this opinion except for Part III, from which he
dissents for the reasons expressed in the opinion of MR, JusTicE DOUGLAS,

APPENDIX

Photographs of Gilbert introduced at the guilt stage of the trial had been
viewed by eyewitnesses within hours after the robbery and murder. Officers had
entered his apartment without a warrant and found them in an envelope on the
top of a bedroom dresser. The envelope was of the kind' customarily used in
delivering developed prints, with the words “Marlboro Photo Studio” imprinted
on it. The officers entered the apartment beeause of information given by an
accomplice which led them to believe that'one of the suspects might be inside
the apartment. Assuming that the warrantless entry into the apartment was
Justified by the need immediately to search for the suspect, the issue remains
whether the subsequent search was reasonably supported by those same exigent
circumstances. If the envelope were come upon in the course of a search for
the suspect, the answer might be different from that where it is come upon,
even though in plain view, in the course of a general, indiscriminate search of
closets, dresgers, etc., after it is known that the occupant is absent. Still dif-
ferent considerations may be presented where officers, pursuing the suspect, find
that he is absent from the apartment but conduct a limited search for suspicious
objects in plain view which might aid in the pursuit. The problem with the record
in the present case is that it could reasonably support any of these factual con-
clusions upon’ which our constitutional analysis should rest, and the trial court
made no findings on the scope of search. The California Supreme Court, which
had no more substantial basis upon which to resolve the conflict than this Court,
stated that the photos were come upon “while the officers were looking through
the apartment for their suspect *'* * . As will appear, a contrary conclusion
13 equally as reasonable.

(1) Agent Schlatter testified that immedlately upon entering the apartment
which he piit'at “approximately 1:05,” the officers made a:guick search for the
_occupaiit, which took at most a minute and’'that the continued presence of the
‘officers became “a- mn;ter of stake-out under the assumiption that the persbn or
‘persons 'involved wotld come back.” He testifléd that the officer!who found :the
photographs, Agent Crowley, had entéred the apartment with him. Agent'Schldt-
ter's testimony might support the California Supreme Court’s view of-the scope
of search; (2) Agent Crowley testified that he arrived within five minutes after
Agent’ Schlatter, “uround 1:30, give or take a few minites either way,” that
the apartment had already been searched for the suspects, and that he . was
‘instrizcted “to look through the apartment for anything we could fir1l that we
-could use to identify or continue the pursuit of this person without conducting
a detailed search.” Crowley’s further. testimony was that the search, pursuant
to which the photos were found, was limited in this manner, and that "he merely
inspected objects in plain sight which would aid in identification, He Stated
that a detailed search for guns and money was not conducted until after a war-
rant had issued over three hours later. (8) Agent Townsend said he arrived at
the.apartment “sometime between perhaps 1:30 and 2:00,” and.that “well within
an hour” he, Agent Crowley, another agent and a local officer conducted a de-
tailed search of the bedroom. He stated that they “looked through the bedroom
closet and dresser and I think * * # the, headstand.” A substantinl sum of
money was found in the dresser. Townsend could not ‘“specifically say’” whether
Crowley was in the bedroom at the time the money was found. This testimony
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might support a finding that the officers were engaged in a general search of the
bedroom at the time the photos were found.

The testimony of the agents concerning their time of arrival in the apartment
is not inconsistent with any of the three possible conclusions as to the scope
of search, Taking Townsend’'s testimony together with Crowley’s, it can be
concluded that the two arrived at about the same time. Agent Schlatter’s testi-
mony that Crowley arrived with him at 1:10, however, supports a conclusion that
Crowley hud begun his activities before Townsend arrived. Then there is the
testimony of Agent Kiel, who did not enter the apartment, that he obtained the
photos while talking with the landlady “approximately 1:25 to 1:20,” about
the same time that both Crowley and Townsend testified they arrived. In sum,
the testimony. concerning the timing of the events surrounding the search is both
approximate and itself contradictory. .

Supreme Court of the United States
No. '228.—October Term, 1966 -
JESBE JAm.s GILBERT, pmmbm .
o f e
,  STATE OF CALIFOBNIA , o
On Writ of Oertiorart to the Supreme Court of Oalifornia
[Junp i2, 1967)

Mg. JusTioE Douaras, concurring, ‘

While I agree with the Court’s opinion except for Part I,* I would reverse and
remand for a new trial on the gearch and seizure point. The search of the peti-
tioner’s home is sought to be justified by the doctrine of “hot pursuit,” even
though the officers conducting the search knew that petitioner, the suspected
criminal, was not at home, . ) .

At about 10:30 a.m. on January 3, a California bank was robbed by two armed
men ; a police officer was killed by one of the robbers. Another officer shot one
of the robbers, Weaver, who was captured a few block from the scene of the
crime, Weaver told the police that he had participated in the robbery and that
a person known to him as “Skinny"” Gilbert was his accomplice. He told the
officers that Gilbert lived in Apartment 28 of “a Hawaiian:sounding named apart-
ment house” on Los Feliz Boulevard: This information was given to the Federal
Bureau of Investigation and was broadcast to a fleld agent, Kiel, who was
instructed to find the apartment. Kiel located the “Lanail,” an apartment on Los
Feliz Boulevard, at about 1 p.m,, informed the radio control, and engaged the
apartment manager in .conversation.. While they were talking, a man gave a
key to the manager and told. her that he was going to.San Francisco for a few
days. Agent Kiel learned from the manager that Flood, one of the two men who
had rented Apartment 28 the previous day, was the. man who had just turned in
the key and left by the rear exit. The agent ran out into the alleyway but, saw
no one, - L N : Py . . . ’ R i . -

In the meantime, the federal officers learned.from K Weaver that Gilbert
was registered under the name of Flood. They .also learned that three men
many have been involved in the robbery—the two who, entered. the bank and a
third driving the getaway car. About 1:1¢ n.m., additional federal agents arrived
at the spartment, in response, to agent Kiei's radio summons. Kiel told them
that the resident of Apartment 28 was a Robert Flood who had just left. The
agents obtained a key from the manager, entered the apartment and searched
for a person or 4 hiding place for & person, They found no one. But they did find
an envelope containing pictures of petitioner; the pictures were seized and
shown to bank employees for identification. The agents also found a notebook
containing a diagram of the area surrounding the bank, a clip from an automatic
pistol, and a bag containing rolls of coins bearing the marking of the robbed
bank. On the busis of this information, a search warrant was issued, and the

*On that phase of the case I agrée with MB, JUSTICE BLACK and MR. JUSTICE FORTAS,
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automatic clip, notebook, and coin rolls were seized. Petitioner was arrested in
Pennsylvania on February 26. The evidence seized during the search of his
apartment wis introduced in evidence at his trial for murder,

- 'The California Supreme Court justified the search on the ground that the
police were in hot pursuit of the suspected bank robbers. The entry of the apart-
ment was lawful. The subsequent search and seizure were lawful since the
officers were trying to further identify suspects and to facilitate continued
‘pursuit. 63 Cal. 2d 690, 47 Cal. Rptr. 909.

I have set forth the testimony relating to the search more fully in the Appen-
dix'to this opinion. For the reasons stated there, I cannot agree that “the facts
do not appear with suﬁident clarlty to enable us to decide” the serious questlon
presented,

Since the search aud selzure took pluce withdut a warrant, it can stand only
if it comes within one of the narrowly defined exceptions to the rule that a
search and selzure must rest upon a valldly executed search warrant. See, e.g.,
United States v. Jeffers 342 U.S. 48, 51; Jones Ve United States, 367 U.S. 493 ;
Rios v. United States, 364 U.S.' 258, 261 Stoner v, California, 376 U.S. 483, 486.
One of these exceptions is that oﬂlcers ;having prebable cause to arrest may
enter a dwelling to make the arrest and conduct & c¢ontemporaneous search of
the place of arrest “in: order .to-find and.seize things connected with the crime
as its fruits or as the means by which it is committed, as well as weapons and
other things to effect an escape from custody.” Agnello v. United States, 269 U.S,
20, 30. This, of course, assumes that an arrest has been made, and that the search
“is substantially contemporaneéus with the atrest and is confined to the imme-
diate vicinity of the arrest” Stoner v. California, supra, at 486. In this case, the
cxemption is not applicable since the arrest was made many days after the

search and at a location far removed from the search.

Here, the officers entered the apartment, searched for petitioner and did
ot find hiw. Nevertheless, they continued searching the apartment and séized
the pictures; the inescapable coniclusion is that they were searching for evi-
dence linking petitioner to the bank robbery, not ‘for the suspected robbers. The
court below said that, having legally entered the apartment, the officers “could
properly look through the apartment for anything that could be used to identify
the suspects or to expedite the pursuit.” 63 Cal. 2d, at 707; 47 Cal. Rptr., at 91%.

Prior to this case, police ¢ould enter and search a house without a warrant
only incidental to a valid arrest. If this judgment stands, the police can search
a house for evidence, even though the suspect is not arrested. The purpose of the

search is, in the words of the California Supreme Court, “limited to and inci-

dent to the purpose of the officers’ entry’—that is, to upprehend the suspected
criminal, Under that doctrine, the police are given license to search for any evi-
dence linking the homeowner with the crime, Certainly such evidence is well
calculated “to identify the suspects,” and will “expedite the pursuit” since the
police can then concentrate on the person whose home has been ransacked.

Affirmance on the search and seizure point violates another limitation, which

concededly the ill-starred deciision in Harris v. United States, 331 U.S. 145,
flouted, viz., that a general search for evidence, even when the pollce are in “hot
pursuit” or have a warrant of arrest, does not make constitutional a general
search of a room or of a house (United States v. Lefkowitz, 285 U.S. 4562, 463-464).
If it did, then the police, acting without a search warrant, could search more
extensively than when they have a warrant. For the warrant must, as pre-
scribed by the Fourth Amendment, “particularly” describe the ‘things to be
selzed.” As stated by the Court in United. States V. Lefkowitz, supra, p. 464 :
' “The authority of officers to search one's house or place of business contem-
poraneously with his lawful arrest therein upon a valid warrant of arrest cer-
tainly is not greater than that conferred by a search warrant issued upon
ddequate proof and sufficiently deseribing the premises and the things sought to
be obtained. Indeed, the informed and deliberate detéerminations of magistrates
empowered to issue warrants as to what searches and seizures are permissible
under the Constitution are to be preferred over the hurried action of officers and
others who may happen to make arrests. Security against unlawful searches is
more likely to be attained by resort to search warrants than by reliance upon
the caution and sagacity of petty officers while acting under the excitement that
attends the capture of persons accused of crime.” -

Indeed, it at the very start, there had been a search warrant authorizing the
sefzure of the automatic clip, notebook, and coin rolls, the envelope containing
pictures of petitioner could not have been seized. “The requirement that war-
rants shall particularly deseribe the things to;be seized * * * prevents the sei-
zure of one thing under a warrant describing another. As to what is to be taken,

L}
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nothing is left to the discretion of the officer executing the warrant.” Marron v.
United States, 275 U.8. 192, 196. . . .
~ The modern police bechnique of ransacking houses, even to the point of seizing.
their entire contenst as was done in Kremen v. Unitced States, 353 U.8. 346, is a
shocking departure from the philosuphy of the Fourth Amendment. For the kind.
of search conducted here was indeed a general search. And if the Fourth Amend-
ment was aimed at any particular target it wag aimed at that, When we take that
step, we resurrect one of the deepest-rpoted complaints that gave rise to our
Revolution. As the Court stated in Boyd v. United States, 116 U.S. 616, 625 : .
“The practice had obtained in the colonies of issuing writs of assistance to the.
revenue officers, empowering them, in their discretion, to search suspected places
for smuggled goods, which James Otis pronounced ‘the worst instrument of ar-
bitrary power, the most destructive of Inglish liberty, and the fundamental
principles of law, that ever was found in an English law book’; since they placed
‘the liberty of every man in the hands of every petty officer.” This was in Feb-
ruary, 1761, in Boston, and the famous debate in which it occurred was perhaps
the most prominent event which inaugurated the resistance of the colonies to
the oppressions of the mother country. ‘Then and there,’ said John Adams, ‘then
and there was the first scene of the first act of opposition to the arbitrary claims.
of Great Britain, Then and there the child Independence was born.’ "
I would not allow the general search to reappear on the American scene.

APPENDIX ,
As t1 - ¢ mrt notes, there is sowme confusion in the record respecting the timing
of ever + . rounding the search and the. breadth of purpose with which the

sesluoh was conducted. The confusion results from the testlmony of the agents in-
volved

Agent Kiel testified that Agents Schlatter and bnsgard arrived at the apart-
ment at about 1:10 and entered the apartment a minute or two after their ar-
rival. Kiel recéived the photographs from Agent Schlatter between 1:25 and’
1:30.

Agent Schlatter testified that he, Agent Onsgard and some local police arrived
at the apartment about 1:05 and that Agent Crowley and one or two local police
officers arrived in another car at the same time, Schlatter briefly talked to Kiel
and the apartment manager and then entered the apartment. Upon entering he
saw no one. He “made a very fast search of the apartment for a person or a’
hiding place of a person and * * * found none.” This search took ‘“a matter
of seconds or a minute at the outside” and ‘““[a]fter we had searched for a person
or persons, and no one was there, it then became a matter of a stake-out under the
assumption that the person or persons involved would come back.” It “seem[ed]
to [Schlatter that] an agent had [the photograph] in his hand,” when he first
saw it, that it “was in the hands of an agent or officers,” and Schlatter had “a
vague recollection that [the agent or officer told him he had found it] in the
bedroom. * * *" There were 2 number of photographs, Schlatter took the photo-
graphs out to Kiel and instructed him to take one of them to the savings and
loan and see if anyone there could recognize the photograph. Schlatter testified
that he was in the apartment for about 30 minutes after making the search and
left other agents behind when he left.

Agent Crowley testified that he entered the apartment “around 1:30, give or
take a few minutes either way” and that he would say that the other officers
had been in the apartment less than five minutes before he entered. He believed
that “the officers and the other agent who had been with [him] at the rear of the
building when the first entry was made, entered with [him].” When Crowley
entered the apartment it “had already been searched for people.” He received
“instructions * * * to look through the apartment for anything we could find
that we could use to identify or continue the pursuit of this person without
conducting a detailed search.” In the bedroom, on the dresser, Crowley saw an
envelope bearing the name “Marlboro Photo Studio”; it appeared to him to be
an envelope containipg photos and he could see that there was something inside.
Crowley opened the envelope and saw several coples of photographs, He dis-
cugsed the matter with “Opnsgard who was In charge in the building and he
instructed [Crowley] 1o g‘ive 1t to another agent for him to .utilize in ‘pursuing
the investigation, and [he] was reasonably certain that that agent was Schlat-
ter.” This was about 1:30 ‘according to rowley. In the course, of his search
which turned up the photographs, Crowley “tutned over [items] to see what
was on the reverse, such as business cards, sale‘? slips from local stores, that sort
of item which might ave beén fdlded and wo id appear to posslbly contain in-
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formation of value to pursuit!’ He relayed the information obtained in this
manner to the man coordinating the operation. Crowley remained in the apart-
ment until the next morning. s S , i

_ Agent Townsend testified that he arrived at the apartment “sometime between
perhaps 1:80 and 2:00.” Within an‘hour of his arrival, he began & search. Town-
send testified that he, Agent Crowley, another agent and a local officer “looked
through the bedroom closet and dresser and I think * * * the headstand.” This
wasg after it was known that no one, other than agents and police officers, was
in the apartment. Townsend stated that the agents and officers were “[iln and
out'of the bedroom,” that he found money in the bedroom dresser about an hour
after he arrived in the apartment, -and that he could not *“specifically say”
whether Crowley was there at that time.

Thus, there i8 some conflict regarding the times at which the events took place
and with respect to the nature of the searches conducted by the various officers.
The way I read the record, however, it is not in such a state “that the facts do
not appear with sufficient clarity to enable us to decide” the question presented.
Crowley’s testimony that he came upon the photographs while searching “for
anything * * * that we could use to identify or continue the pursuit” stands
uncontradicted, as does his testimony that the apartment had already been
gearched for a person prior to his search uncovering the photographs. Schlatter's
testimony that the operation ‘“became a matter of a stake-out” after the un-
successful search for a person does not contradict Crowley’s testimony. A search
for identifying evidence is certainly compatible with a “stake-out.”” And Crowley
best knew. what he was doing when he discovered the photographs. Nor does
Townsend's testimony that he and others, perhaps including Crowley, conducted
a detailed search conflict with Crowley’s testimony. First, the record indicates
that the detalled search was conducted after the photographs had been found.
According to the testimony of Kiel and Schlatter, Schlatter gave the photographs
to Xiel at about 1:30; according to Townsend, he arrived sometime between 1:30
and 2. Second, even if the detailed search took place before Crowley found the
photographs and Crowley participated in that search, that does not indicate that
Crowley’s search which turned up the photographs was more limited than Crow-
ley claimed. If anything, it would indicate that his search was more general than
he stated. Finally, Townsend’s testimony as to the general search does not con-
fiiet with Schlatters’ testimony that the operation became a “stake-out” after the
suspect was not found. As I have sald, a “stake-out” does not preclude a detailed
search for evidence. And, the record indicates that Schlatter was not in the apart-
ment when Townsend and the. others conducted the detailed search,

The way I read the record, the ‘photographs were discovered in the course
of a general search for evidence.. Buf even if Crowley is not believed and his
testimony, relating to the nature of his search is thrown out and it is simply
assumed that he came upon the envelope in the course of a search for the suspect,
there was no reason to pry into the envelope and seize the pictures—other than
to obtain evidence. An envelope would contain neither the suspect nor the weapon,

'
?

Supreme Court of the United States
. No, 223, —October Term, 1966
- JESBE J}mps Gn,nén"r, PETITIONER

! PTENNTE

B . ., o . A%
77 STATE OF CALIFORNIA ’
On Writ of Oertiorari to the Supreme Oourt of California
. .. .[June12,19671 - '

- MR, JusTice BLAOK, concurring in part and dissenting in part, A

Petitioner was convicted of robbery and murder partially on the basis of
handwriting samples he had given to the police while he was in custody without
counsel and partially on evidence that he had béen identified by eyewitnesses at
a lineup ldentification ceremony. held by California officers in a Los Angeles
auditorium without notice to his counsel, The Court’s opinion shows that the
officers took Gilbert to the auditorium while he was a prisoner, formed a lineup
of Gilhert and other persons, required each one to step forward, asked them certain
questions, and reququd them to repeat certain phrases, while eyewitnesses to this

!
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and other crimes Topked at them in efforts to identify them as the criminals, At
his trial, Gilbért objested to the handwriting samples and to the idéntification
testimony given by witnesses who saw him at the auditorium lineup on the
ground that the admission of this evidence would violate his Fifth Amendment
privilege against self-incrimination and Sixth. Amendment right to counsel.
It is well-established now that. the Fourteenth Amendment makes both the
Self-incrimination Clause of the. Fifth Amendment and the Right-to-counsel
Clause of the Sixth . Amendment obligatory on the States. See e.g,, Malloy v. Hogan,

878 U.8. 1; Gideon v. Wainwright, 372 U.8, 856. . ., ,

) §

(a) Relying on Schmerber v. California, 884 U.8. 7567, the Court rejects Gilbert's
Fifth Amendment contention as to both the handwriting exemplars and the lineup
identification. I dissent from that holding. For redsons set out in United States v.
Wade, ante, as well as for reasons set out in my dissent to Schmerber, 384 U.S,
at 773, I think that case wholly unjustifiably detracts from the protection against
compelled self-incrimination the Fifth Amendment was designed to afford. It rests
on the ground that compelling a suspect to submit to or engage in conduct the
sole purpose of which is to supply evidence against himself nonetheless does not
compel him to be a witness against himself. Compelling a suspect or an accused
to be “the source of real or physical evidence * * * go says Schmerber, 384
U.S., at'764, 18 not compelling him to be a witness against himself, Such an ar-
tificial distinction between things'that are in reality the sawe is in my judgnient
wholly out of line with the liberal construction which should always be given
to the Bill of Rights. See Boyd v. United States, 116 U.S. 616.

(b) The Court rejects Gilbert's right-to-counsel contention in connection with
the handwriting exemplars on the ground that the taking of the exemplars “was
not a ‘critical’ stage of the criminal proceedings entitling petitioner to the assist-
ance of counsel.” In all reality, however, it was one of the most “critical” stages of
the government proceedings that ended in Gilbert’s conviction. As to both .the
State's case and Gilbert’s defense, the handwriting exemplars were just.as im-
portant as the lineup and perhaps more so, for handwriting analysis, being, as
the Court notes, “scientific and systematic¢,” may carry much more weight with.
the. jury than any kind. of lineup identification. The Court, however, suggests
that absence of counsel when handwriting exemplars are obtained will not impair
the right of cross-examination at trial. But just as nothing said in our.previous
opinions “links the right of couns~1 only to protection of Fifth Amendnient rights,”
United States v. Wade, anté, at——, nothing has been said which justifies linking
the right to counsel.only to the proteciion, of other Sixth Amendment rights. And
there is nothing in the Constitution to justify considering the right to. counsel
as a second-class, subsidiary right. which attaches only when the Court deems:.
other specific rights in jeopardy. The real basis for the Court's holding that the
stage of obtaining handwriting exemplars is not “critical,” is its statement
that “there is minimal risk that the absence of counsel might derogate his right
to a fair trial.” The Court considers the “right to a falr trial” to be the overriding
“aim of the right to:icounsel,” United States v. Wade, ante, at——, and somehow:
believes that this Court has the power to balance away- the constitutional gua-
rantee of right to counsel when the Court.believes it unnecessary to provide what
the Court considers a “fair trial.,” But I think this Court lacks constitutional
power thus to balance away a defendant’s absolute right to counsel which the
Sixth and Fourteenth Amendments guarantee him, The Framers did not declare
in the Sixth Amendment that a defendant is entitled to a “fair trial,” nor that
he is entitled to counsel on the condition that this Court thinks there is more
than a “minimal risk” that without a lawyer his trial will be “unfair.” The Sixth
Amendment settled that a trial without a lawyer is constitutionally unfair,
unless the court-created balancing formula has somehow changed it. Johnson v.
Zerbst, 304 U.S. 458, and Gidecon v. Wainwright, 8372 U.S, 335, I thought finally
established the right of an accused to counsel without balancing of any kind.

The Court’s holding. here illustrates the danger to Bill of Rights guaranties
in the use of words like a “fair trial” to take the place of the clearly specified
safeguards of the Constitution. I think it far safer for constitutional rights for
this Court to adhere to constitutional language like “the accused shall * * *
have the Assistance of Counsel for his defence” instead of substituting the words
not mentioned, “the accused shall have the assistance of counsel only if the
Supreme Court thinks it necessary to assure a fair trial.” In my judgment the
guaranties of the Constitution with its Bill of Rights provide the kind of “fair
trial” the Framers sought to protect. Gilbert was entitled to have the “assistance
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of counsel” when he was forced to supply. evidence for the Government to use
against him at his trial. I would reverse the case for this reason also.

I

I agree with the Court that Gilbert’'s case should not be reversed for state
error in admitting the pretrial statement of an accomplice which referred to
Gilbert, But instead of squarely rejecting petitioner’s reliance on the dissent in
Della Paoli v. United States, 852 U.S, 2382, 2468, the Court avoids the issue by
pointing to the fact that the California Supreme Court, even assuming the error
to be a federal constitutional one, applied 2 harmless-error test which measures
up to the one we subsequently enunciated in Chapman v. California, 386 V.8, 18,
Aud the Court then goes on to suggest that the California Supreme Court may
desire to reconsider whether that is so upon remand.

I think the Court should clearly indicate that neither Della Paoli nor Chap-
man have any relevance here. Della Paoli rested on the admissibility of evidence
in federal, not state, courts, The introduction of evidence in state courts is ex-
clusively ;.overned by state law unless its introduction would violate some fed-
eral constitutional provision and there is no such federal provision here, See
Spencer v, Tepas, 8383 U.8. 54, That being so, any error in admitting the ac-
complice's pretrinl statement is only an error of state law, and Chapinan, pro-
* viding a federal consitutional harmless-error rule, has absolutely no relevance
here. Instead of looking at the harmless-error test applied by the California
Supreme Court in order to ascertsin whether it comports with Chapman, I would.
make it clear that this Court is leaving to the States their unbridled power to
control their own state courts in the absence of conflicting federal constitutional
provision, .

IX

Ohe witness who identified Gilbert at the guilt stage of his trial and elght wit-
nesses who identified him at the penalty stage testified on direct examination that
they had identified him in the auditorium lineup. I agree with the Court that the
ndmission of this testimony was constitutional error and that Gilbert is entitled
to a new trial unless the state courts, applying Chapman, conclude that this er-
ror was harmless. However, these witnesses also identified Gilbert in the court-
room and two other witnesses at the guilt stage identifled him solely in the
courtroom, As to these, the Court holds that ‘“the admission of the in-court
identification’ without first determining that they were not the fruit of the illegnl
linenp was constitutional error.” I dissent from this holding in this case and in
Wade v. 'Unitcd States, post, for the reasons there given;

For the rearons here stated, I would vacate the judgment of the California
Supreme Court and remand for consideration of whether the admission of the
hnndwritlng exemplars and the out-of-court lineup identification was harmless
error.*

*The Court dismisses as improvidently granted the Fourth Amendment search and
selzure question ralred by Gllbert In this case. I dissent from this, because I would decmo
thnt question againgt Gilbert. However, since the Court refuses to decide that question, I
#ce no reason for expressing my views at leagth.

Supreme Court of the United States
~ No. 223.—October Term, 1066
Jessr JAMES GILBERT, PETITIONER
v
Srare OF CALIFORNI‘A
On Writ of Certiorart to the Supréme Court of mmfm nin

[June 12, lﬂﬂ?’]

Mr. Justice WHite, whom Mr, JUsTICE Hmr.,m ﬂnd Mr, JusTticE STEWART
join, concurring in part and dissenting in part. .

‘I concur in Parts I, II, and III of: the Court’s opinion, but .for the reasons‘
stated in my diqﬂenting opinion in United States v, Wade, —— U. 8, —, I"dis-
gent from Part.1V.of the Court's opinion and would therefore affirm the jndgment’

of the Supreme Colirt of California.

]
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Supreme Court of the United States
No. 228.—October Term, 1064

JESSE JAMES GILBERT, PETITIONER
V.

SrATE OF CALIFORNIA
On Wit of Certiorart to the Supreme Court of California

[June 12, 1967}

Mr, JusTtice Fortas, with whom Tne Ciier JusTtICE Joins, concurring in part
and dissenting in part. '

I concur in the result—the vacation of the judgment of the California Su-
preme Court and the remand of the caxe—but I do not belleve that it is ade-
quate. I would reverse and remand for a new trial on the additlonal ground
that petitioner was entitled by the Sixth and Fourteenth Amendments to be
advised that he had a right to counsel before and in connection with his response
to the prosecutor’s demand for a handwriting exemplar,

1. The giving of the handwriting exemplar is a “critleal stage” of the pro-
ceeding, -us my Brother BLAcK states. It is a “critical stage” as much as is a
lineup. See United States v. Wade, ante. Depending upon circumstances, both
may be inoffensive to the Constitution, totally fair to the accused, and entirely
relinble for the administration of justice. On the other hand, each may be con-
stitutionally offensive, totally unfair to the aceused, and prejudicial to the ascer-
tainment of truth. An accused whose handwriting exemplar is =ought needs
counsel: Is he to write “Your money or your life?* Is he to emulate the holdup
note by using red ink, brown paper, large letters, ete.? Is the demanded hand-
writing exemplar, in effect, an inculpation-—a confession? Cf, the eloquent argu-
ments a8 to the need for counsel, in the Court's opinion in United States v, Wade,
ante.

2. The Court today appears to hold that an accused may be compelled to give a
handwriting exemplar. Cf. Schmerber v, Oalifornia, 384, U. S, 757 (1066). Pre-
sumably, he may be punished if he adamantly refuses. Unlike blood, handwriting
cannot be extracted by a doctor from an accused’s viens while the accused is sub-
Jected to physical restraint, which Schmerber permits. So presumably, on the
L.asig of the Court's decision, trial courts may hold an accused in contempt and
keep him in jail—indefinitely—until he gives a handwriting exemplar.

This decision goes beyond Schmerber. Here the accused, in the absence of any
warning that he his a right to counsel, is compelled to cooperate, not merely to
submit; to engage 1u a volitional act, not merely to suffer the inevitable con-
sequences of arrest a.d state custody; to take affirmativé action which may not
merely identify him, but tie him directly to the crime. I dissented in Sohmerber.
‘For reasons stated in niy dissent in United States v. Wade, ante, I regard the
extenslon of Schmerber as impermissible, ‘

In Wade, the accused, who is compelled to utter the words used by the criminal
in the heat of his act, ha'; at least the comfort of counsel—even if the Court denies
that the accused may retuse to speak the words—because the compelled utterance
occurs in' the course of a lineup. In the present case, the Court deprives him of
even his source of comfort and whatever protection counsel’s Jingenuity could
provide in face of the Court's opinion. This is utterly insupportable, in my respect-
‘ful opinion. This is not like fingerprinting, measuring, photographing—or even
blood-taking. It is a process involving the use of discretion, It is capable of abuse.
It s in the stream of inculpation. Cross-examination can play only a limited role
in offsetting false inference or misleading coiticidence from a ‘stacked” hand-
writing exemplar. The Court's reference to the efficacy of cross-examination in
this situation is much more of a comfort to an appellate court than a source of
solace to the defendant and his counsel, . o o o

8. I ngree with the Court’s condemnation of the lineup identifications heré.and
the consequent in-court identifications, and I join in this part of its opinion. I
would also reverse and remand for a new trial because of the use of the hand-
writing éxemplar which was unconstitutionally obtained in the absence of advice
to the accused as to.the availability of counsel. I-could not conclude that the vio-
lation of the privilege against self-incrimination implicit in the facts relating to
the exemplar was waived in the absence of advice as to counsel. In the Matter of
Gault, U.S. , (1967) ;Miranda v. Arizona, 884 U.8S. 436 (1966).
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SuprREME CoURT oF Tie UNITED STATES
No. 264.~~0ctober Term, 1960,
THEODORE STOVALL, PETITIONER
V.
WILFRED DENNO, WARDEN
On Writ of Certiorari to the United States Cort of Appeals for the Second Circuit
[June 12, 1987]

Mgz, Justick BRENNAN delivered the opinion of the Court.

This federal habeas corpus proceeding attacks collnternlly a state criminal
conviction for the sanme nlleged constitutional ervors in the admission of allegedly
tainted identlfieation evidence that were before us on divect review of the con-
victions involved in United States v. Wado, anto, and Gilbert v. Caltfornta, ante.
This case therefore provides a vehiele for deciding the extent to which the rules
announced in Wade and Githert-—requiring the exclusion of identification evidence
which s tainted by exhibiting the accused to identifying witnesses before trial
~in the absence of hils counsel—are to be applied retronctively, See Linklctter v.

Walker, 881 U, 8. C18; T'chan v. Shott, 882 U, 8. 408 ; Johnson v. New Jersc)y, 384
U. 8. 710! A further question is whether in any event, on the facts of the parvti-
cular confrontation involved in this case, petitioner was denied due process of
‘i‘;w‘}h’l?‘ %'iomtlon of the Fourteenth Amendment. Cf, Davig v, North Carolina, 884

. 8, 737,

Dr, P’aul Behrendt was stabbed to death in the kitchen of his home in Garden
City, Long Island, about midnight August 28, 1961. Dr. Behrendt's wife, also a
physician; had followed her husband to the kitchen and jumped at the assailant.
He knocked her to-the floor and stabbed her 11 times, The police found a shirt
on the kitchen floor and keys in a pocket which they traced to petitioner, They
arrested him on the afternoon of August 24, An arraignment was promptly held
but was postponed until petitioner could retain counsel.

Mrs. Behrendt was hospitalized for major surgery to save her life, The police,
without affording petitioner time to retain counsel, arranged. with her surgeon to
permit them to bring petitioner to her hospital room about noon of August 25, the
day after the surgery. Petitioner was handeuffed to one of five police officers who,
with two members of the staff of the District Attorney, brought him to the
hospital room. Petitioner was the only Negro in the room, Mrs. Behrondt identified
him from her hospital bed after being asked by an officer whether he “was the
man” and after pctitioner repeated at the dirvection of an officer a “few words
for voice identification.” None of the witnesses could recall the words that were
used. Mrs, Behrendt and the officers testified at the trial to her.ldentification of
the petitioner in the hospital room, and she also. made an in-court identification
of petitioner In the courtroom. P : P

Petitioner was convicted and sentenced .to death. The New York Court of
Appeals affirnied without opinion,. 13 N, Y, 2d. 1004, 106 N. 1..2d 65, Petitioner
pro sc sought federal habeas corpus in the Distriet Court for the Southern District
of New York, He claimed that among other constitutional rights allegedly denied
‘him at his trial, the admission of Mrs. Behrendt’s identification testimony. vio-
JIated his rights upder the Fifth, Sjxth, and Fourteenth Amendments hecause he
had heen compelled to submit to the hospital room confrontation without the help
of counsel and under circumstances which unfairly focussed the witness’ atten-
tion on him as the man beljeved by the police to be the guilty person. The District
Court dismissed the petition after hepring argument on an unrelated claim
of an alleged invalid sedrch and selzyre, On appeal to the Court of Appeals for
the Second Cirepit o panel of that court initinlly reversed the dismissnl after
reaching the issue of the admissibility of Mrs, Behrendt's ldentification evidence
and holding it inadmissible on the ground that the .ospital room ldentification
violated petitioner's constitutional right to the assistance of counsel, The Court
of Appeals thercafter heard the case en dano, vacated.the panel. declsion, and
Aaffirmed the District Court. 868 F. 2d 781, We granted certiorari, 884 U. 8. 1000,
and set the case for argument with. Wade dnd Gilbert. We hold that Wade and

1 Althovwgh respondents A1d not ratse the har of retroactivity, the Attorney General of the
State'of N: ank, as amfous ouriae, extemlv‘;ly brlgse'd’ he I%’aue o r«-trongtivl{‘; and poti.
{}oéw& gnolias raply hrief, addressed himaelf to' this question, Corhpnre Mapp :v. Ohio, 367
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@ilbert affect only those cases and all future cases which involve confrontations
for identification purposes conducted in the absence of counsel after this date. The
Tulings of Wade and Gilbort are therefore inapplicable in the present case, We
think also that on the facts of this case petitioner was not deprived of due process
of law in violation of the Fourteenth Amendment. The judgment of the Court
of Appeals is, therefore, affirmed. . ,

Our recent discussions of the retroactivity of other constitutional rules of
criminal procedure make unnecessary any detailed treatment of that question
heve, Linkictter v. Walker, supras 'chan v, Shott, supra; Johnson v, New Jersey,
supra. “fhese cases establish the principle that in eriminal litigation concerning
constitutional clatms, ‘the Court may in the inferest of justice make the rule
prospective * & * where the exigencies of the situntion require such an appli-
cation’ * * * » Johnson, supra, 884 U.8,, at 720-727. The eriteria guiding reso-
lution of the question hinplicate (a) the purpose to be served by the new stand-
ards, (b) the extent of the rellance by law enforcement authorities on the old
standards and (c¢) the effect on tlie administration of justice of a retroactive
application of the new standards. “[’I'Jhe retroactivity or nonretronctivity of a
rule is not automatically determined by the provision of the Constitution on
which the dictate is based. Each constitutional rule of criminal procedure has
its own distinet functions, its own background of precedent, and its own impact
on the administration of justice, and the way in which these factors combine
must inevitably vary with the dictate involved.” Johnson, supra, at 728,

Wads and Gilhert fashion exclusionary rules to deter law enforcement au-
thorities from exhibiting an accused to witnesses before trinl for identification
purposes without notice to and in the absence of counsel, A conviction which rests
on o mistaken identiflcation is a gross miscarriage of justice. The Wade and
Gilbert rules are aimed at minimizing that possibility by preventing the unfair-
ness at the pretrinl confrontation that experience has proved can occur and
assuring meaningful examination of the identification witness' testimony at trial.
Does it follow that the rules should be applied retroactively ? We do not think so.

It is true that the right to the agsistance of counsel has been applied retro-
actively at stages of the prosecution where denial of the right must almost in-
variably deny a fair trial, for exainple, at the trial itself, Gidcon v. Wainioright,
872 U.8, 335, or at some forms of arraignment, Hamilton v. Alabama, 368 US.
52, or on appeal, Douglas v, California, 872 U.8. 8i3. “The basic purpose of a
trial is the determination of truth, and it is self-evident that to deny a lawyer's
help through the technical intricacles of a eriminal trial or to deny a full ‘op-
portunity to appeal a conviction because the accused id poor is to impede that
purpose and to infect a erimihal proceeding with the clear danger of convicting the
Innocent,” T'ehan v. Shott, supra, at 410, We have also retroactively applied niles
of crlninal procedure fashioned to correct serious flaws in the fact-inding process
at trial, See for exatnple Jackson v. Donno, 378 U.8, 868, Although the Wade and
Gildert rules also aré aimed at avolding unfalrness -at the trinl by enhancing
the reliability of the fact:findihg process in the area of identification evidence,
“the question whether a'coristitutional rule of crimiinal procedure does or does
not enhance the reliability of the fact-finding process at trial is necessarily a
matter of degree.” Johnson v. New Jersey, supra, at 728-720, The extent to which
@ condemned practice infects the integrity’ of 'the  truth-determining process at
trial is a “question of probabilities,” Ibid. Such probabilities must in turn be
weighed against the prior Justified reliance upon the old standard and the impact
of retroactivity upon the adnitnistration of justice. ‘ E

We have outlined in Wade the dangers and unfairhess inherent in confronta-
tions for identification, The possibility of unfairness at that point is great, both
because of the manner in which' confrontations tré frequently conducted, and
because of the likelihood that the accused will often be prechided from ‘tecon-
structing what occurted and thereby ' from obtnining a full hearing on the
identification issue at trial. The presence of counsel will significantly promote
fairness at the confrontation and a full hearing at trial on the issue of {dentifica-
tion. We have, therefore, concluded that. the confrontation is a “critical stage,”
and that counsel is required at all confrontations. It must be recognized, how-
ever, that, unlike cases in which counsel is absent at trinl or on appeal, it may
confidently be assumed thta confrontations for identification can be and often
have been conducted in the absence of counsel with serupulous fairness and
without prejudice to the nccused at trial. Therefore, while we feel that the
exclusionary rules set forth in Wade and Gilbert are justified by the need to
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assure the integrity and reliability of our system of justice, they undoubtedly
will affect cases in which no unfairness will be present. Of course, we should
also assume there have been injustices in the past which could have been averted
by having counsel present at the confrontation for identification, just as there
are injustices when counsel is absent at trial. But the certainty and frequency
with which we can say in the confrontation cases that no injustice occurred
differs greatly enough from the cases involving absence of counsel at trial or on
appeal to justify treating the situations as different in kind for the purpose of
retroactive application, especially in light of the strong countervailing interests
outlined below, and because it remains open to all persons to allege and prove,
as Stovall attempts to do in this case, that the confrontation resulted in such
unfairness that it infringed his right to due process of law. See Palmer v.
Peyton, 359 F, 2d 199 (C.A., 4th Cir. 1968).

The unusual force of the countervailing considerations strengthen our con-
clusion in favor of prospective application. The law enforcement officials of the
Federal Government and of all 50 States have heretofore proceeded on the premise
that the Constitution did not require the presence of counsel at pretrial con-
frontations for identification. Today’s rulings were not foreshadowed in our
cases; no court announced such a requirement until Wade was declded by the
Court of Appeals for the Fifth Circuit, 368 F. 2d 577. The overwhelming majority
of American courts have always treated the evidence question not as one of
admissibility but as one of credibility for the jury. Wall, Byewitness Identifica-
tion in Criminal Case 38. Law enforcement authorities fairly relied on this virtu-
ally unanimous weight of authority, now no longer valid, in conducting pretrial
confrontations in the absence of counsel, It is, therefore, very clear that retro-
active application of Wade and GHlbert “would seriously disrupt the admin-
istration of our criminal laws.” Johnson v. New Jersey, supra, at 731, In Tehan
v. Shott, supra, we thought it persuasive against retroactive application of the
uo-comment rule of Griffin v. Celifornia, 380 U.S. 609, that such application would
have a serious Impact on the six States that allowed comment on an accused’s
failure to take the stand, We said, “To require all of those States now to void
the conviction of every person who did not testify at his trial would have an
Ampaet on the administration of their ceriminal law so devastating as to need
no elaboration.” 382 U.8., at 419, That impact is insignificant compared to the
impact to be expected from retroactivity of the Wade and Gilbert rules. At the
very least, the processing of current criminal calendars would be disrupted while
hearings were conducted to determine taint, if any, in identification evidence, and
wheéther in any event the admission of the evidence was harmless error, Doubt-
less, too, inquiry would be handicapped by the unavailability of witnesses and
dim memories. We conclude, therefore, that the Wade and Gilbert rules should
not be made retroactive. o

We also conclude that, for these purposes, no distinction is justified between
convictions now final, as in the instant case, and convictions at varlous gtages
of trial and direct review. We regard the factors of reliance and burden on the
administration of justice as entitled to such overriding significance as to make
that distinction unsupportable. We recognize that Wade and Gilbert are, there-
fore, the only victims of pretrial confrontations in the absence of their counsel
-0 have the benefit of the rules established in their cases. That they nrust be
given that benefit is, however, an unavoidable consequence of the necessity that
constitutional adjudications not stand as mere dictum. Sound policles of decision-
making, rooted in the command of Article III of the Constitution that we resolve
issues solely in concrete cases or controversies,® and in the possible effect upon
.the incentive of counsel to advance contentions requiring a change in the law,?
Inilitate against denying Wade. and Gilbert the benefit. of today's decisions.
Inequity arguably results from according the benefit of a new rule to the parties
in the case in which it is announced but not to other litigants similarly situated
in the trial or appellate process who have raised the same issue.* But we regard

2 Note, Prospective Overruling and Retroacﬂvé Applicutlon in the Federal Courts, 71
Yale L. J. 907, 930-983 (1962). ‘
8 See Mishkin, Forward, The Supreme Court 1964 Term, 79 Harv. L. Rev. 56, 60-61

19656).
(‘ 4 Seq Mishkin, n. 3, supra, at 61, n, 23: Bender, Th%Retronctlve Effect of an Overruling
Constitutional Decision : Mapp v. Ohlo, 110 U, Pa. L. Rev, 650, 675-678 (1982) ; Schwartz,
Retroactivity, Reliability, and Due Process: A Reply 'to Professor Mishkin, 33 U. Chi. L.
Rev. 710, 764 (1966). : |
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the fact that the parties involved are chance beneficiaries as an insignificant cost
for adherence to sound principles of decision-making.

I

We turn now to the question whether petitioner, although not entitled to the
application of Wade and Gilhert to his case, is entitled to relief on his claim that
in any event the confrontation conducted in this case was so unnecessarily sug-
gestive and conducive to irreparable mistaken identification that he was denied
due process of law. This is a recognized ground of attack upon a conviction inde-
pendent of any right to counsel claim. Palmer v. Peyton, 359 F. 2d 109 (C, A, 4th
Cir, 1966). The practice of showing suspects singly to persons for the purpose of
identification, and not as part of a lineup, has been widely condemned.® However,
a claimed violation of due process of law in the conduct of a confrontation depends
on the totality of the circumstances surrounding it, and the record in the present
case reveals that the showing of Stovall to Mrs. Behrendt in an immediate hospital
confrontation was imperative, The Court of Appeals, en bano, stated, 366 F. 24,
at 735,

“Iere wags the only person in the world who could possibly exonerate Stovall.
Her words, and only her words, ‘He is not the man’ could have resulted in freedom
for Stovall. The hospital was not far distant from the courthouse and jail. No
one knew how long Mrs. Behrendt might live. Faced with the responsibility of
identifying the attacker, with the need for immediate action and with the knowl-
cdge that Mrs, Behrendt could not visit the jail, the police followed the only
feasible procedure and took Stovall to the hogpital room. Under these circum-
stances, the usual police station lineup, which Stovall now argues he should have
had, was out of the question.”

The judgment of the Court of Appeals is affirmed.

It is so ordercd. )

MR. JUsTICE DouGLAS is of the view that the deprivation of the right to coungel
in the setting of this case should be given retroactive effect as it was in Gideon. v.
Wainweright, 372 U.S. 335, and Douglas v. California, 372 U.S. 356. and see
Linkletter v. Walker, 381 U.S, 618, 640 (dissenting opinion) ; Johmum v. New
Jersey, 884 U.8, 719, 736 (disgenting opinion).

MR, JusTICE ForTAS would reverse and remand for a new trial on the ground
that the State’s reference at trial to the improper hospital identification violated
petitioner’s Fourteenth Amendment rights and was prejudicial. We could not
reach the question of retroactivity of Wade and Gilbert. .

Supreme Court of the United States
No. 254.—October Term, 1086
THEODORE STOVALL, PEFITIONER
v.
WILFRED DENNO, wmnmv

On Writ of C'ertlo: ari to the United States Oourt of Appeals for the
Second Oirouit

[June 12 1067]

Mg, Justice WHITE, whom Mg, va'mm HARLAN and Mg, JUSTIGE STEWART'
join, concurring in theé result.

For the reasons stated in my dlssenting 0pinion in Unitod Btates v. Wade, ——
U.8. ~——, I perceive no constitutloiial error in the identification procedure to
which the petitioner was subjected. I concur in the result and in that portion of
the Court's opinion which limits application of the new Sixth Amendment rule.

& See Wall, Eyewltness Identiﬁcatlon o Criminal Cdses 26-40 ; Paul, Identification of
‘Accused Persons, 12 Aust, L.J. 42, 44 (1988) ;: Willlams & Hammelmann, Identification
{;g;t;d(tegi 3!1’u§t2 , [1963] Crim. L. Rev. 480-481; Frankfurter, The Case of Sacco and
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Supreme Court of the United States .
No. 254.—October Term, 1966
THEODORE STOVALL, PETITIONER

.
WILFRED DENNO, WARDEN

On Writ of Oertiorari to the United States Qourt of Appeals for the
Second Cirouit

{June 12, 1967]

Mn J UBTICE BLAOK, dlssenting.

In United States v. Wade, ante, and Gilbert v. California, ante, the Court holds
that lineup identification testimony should be excluded'if it was obtained: by
exhibiting an accused to identifying witnesses before trial in the absence of his
counsel,. I concurred in those holdings as to out-of-court linéup identification on
the ground that the right to counsel is guaranteed in federal courts by the Sixth
Amendment and in state c¢ourts by the S8ixth and Fourteenth' Amendments. The
first- question in this case is whether other defendants, alréady ih prison on such
unconstitutiondl evidence; shall be'accorded the benefit of the rule. In this case
the Court holds that the petitioner here, convieted on such unconstitutional
evidence, must remain in prison, and that besides Wade and Gilbert, who are
“chance beneflciaries,” no one can invoke the rule except defendants exhibited
in lineups in the future, I dissent from that holding. It keeps people serving
sentences who were convicted through the use of unconstitutional evidence, This
is sought to be justified on the ground that retroactive application of the holding
in Gilbert and Wade would somehow work a “burden cun the administration of
Justice” and: would not serve the Court’s purpose “to deter law énforcement
authorities.” It seems to me that to deny this petitioner and others like him the
benefit of the new rule deptives them of & ‘constitutional trial and perpetuates
a rank discrimination against'them. Once the Court determines what the Consti-
tution says, I do not ‘believe' it ‘has the power, by welighing “countervailing
interests,” to legislate a timetable by ‘which the Constitution’s: provigions shall
become effective. For reasons stated in my dissent in Linkletter v. Walker, 381

U.S. 618, 640, I would hold that the petittoner here and every other person in
jail under convictions based on unconstitutional evidence should be given the
advantage of today’'s newly announced constitutional rules.

The Court goes on, however, to hold that even though its new constitutional
rule about the Sixth Amendmeént's ¥ight to counsel cannot help this petitioner, he
is nevertheless entitled to a consideration of his claim, “independent of any right
to counsel claim,” that his identification by one of the victims of the robbery was
made under circumstances so “unfair’’ that he was denied “due process of law”
guaranteed by the Fourteenth Amendment. Although the Court finds petitioner’s
claim without merit, I dissent from its holding that.a general claim of “unfair-
ness” at the lineup i8 “open to all persons to allege and prove,” The term “due
process of law” is a direct descendant of Magna Charta’s promise of a, trial
according to the “law of the’ land” ‘as it has been established by the liwmaking
agency, constitutional or legislati\fe. No oné has ever been able to point to a word
in our constitutional history that.shows the Framers ever intended that the Due
Process Clause of the Fifth or Fourteenth Aimendment was designed to mean
any more than that defendants charged with crimes should be entitled to a trial
governed by the laws, constitutional and statutory, that are in existence at the
time of the commission of the crime and the time of the trial. The concept of due
process under which, the Court purports. to decide this question, however, is that
this. Court looks at “the totality of cirecnmstances’” of a particular case to deter-
mine on its own judgment whether, they comport with the Court’s notion of
decency, fairness, and fundamental justice, and if so, declares they comport with
the Constitution, and if net, declares they .are forbidden by the Constitution. See,
e.g., Rochin v, United States, 842 U.S. 165. Such a constitutional formula sub-
stitutes this Court’s judgment of what is right for what the Constitution declares




NOMINATION OF THURGOOD MARSHALL 155

shall be the supreme law of the land. This due process notion proceeds as though
our written Constitution, designed to grant limited powers to government, had
neutralized ity linitations by’ using the Due Process Clause to authorize this
Court to override its written limiting language by substituting the Court’s view
of what powers the Framers should have granted government, Once again I dis-
sent from any such view of the Constitution. Where accepted, its result is to
maﬁe this Court not a Constitution-interpreter, but a day-to~day Constitution-
maker,

But even if the Due Process Clause could possibly be construed as giving such
latitudinal powers to the Court, I would still think the Court goes too far in hold-
ing that the courts can look at the particular circumstances of each identification
lineup to determine at large whether they are too “suggestive and conducive to
irreparable mistaken identification” to be constitutional. That result is to freeze
as constitutional or as unconstitutional the circumstances of e ch case, glving the
States and the Federal Government no permaneit constitutional standards. It
also transfers to this Court power to determine what the Constitulon should say,
insgtead of performance of its undoubted constitutional power to determine what
the Constitution does say. And the result in this particular case is to put into.a
constitutional mould a rule of evidence which I think is plainly within the con-

stitutional powers of the ‘States in creating and enforeing their own criminal
laws. I must say with all deference that for this Court to hold that the Due
Process Clause gives it power to bar state introduction of lineup testimony on its
notion of fairness, not because it violm;es some specific constitutional prohibit,ion,
is an arbitrary, wholly capricious action.

I would not affrm this case but would reverse and remand for, consideratlon
of whether the out-of-court lineup identification’of petitioner was, under Chap-
than v. Oaliforrie, —— U.S, ——, harmless error. If it was not, petitioner is
entitled to a new trial because of a;denial of the right to counsel guaranteed
by fﬁleSSixth Amendment which the Fourteenth Amendment makes obligatory
on the States.

$enator MCCLELLAN.\NOW, the Chzur has in. mmd to adwse the
members present that we do not have permission:to sit while the
Senate is in session. However, we have a few minutes of .the morning
hour. I intend to continue for another 15 or 20 mlnutes ,A.nd at that
time I will recess until tomorrow morning. ,:

Senator Hart. I wonder if you could. xpodl that, even to ermlt,
your leaving and let Senator Eryin preslde? n, order to sit urmg
the morning hour we do not;. requlre permission.. . .

Senator McCreLLan. I was going to sit another, few mmutes,,I may
say to Members of the Senate present tha,t 1, was not scheduled to pre-
side this mormn§ L had ,no notice of it ntil - just n few minutes ‘before
I came in here. I had other plans which. T sacrlﬁeed Trearranged,i or
deferred. I do recall: that this afternoon at; some tlme—-I ha.ve. or-
gotten the hour—there is a Democratic caucus. . BT

Senator Typives, That is. at 3: 80, Mr. Chairman., ; .. -

;Il ator MCC‘LELLAN. You, also:have a conference, bemg]z scheduled
and I just won,dered about. t,he propriety of. trying to hold- hearings
this afternoon. ;und rstand that.C alrma.n Bastland sent h'1s request
to adjourn over until tomorrow morning... : . . &

“We will %oceed for a few minutesmore, . TR I

Senator Ervin, The reason.I.am conducting this, examma,tlon is
because I have a solemn responmblhty as a Member of thé Senate in
gassm g on and determining whether .or not I shall yote for the con-

rmation of the nominee to the. Supreme- Court. My personal opinion
is, and I say it with reluctanee, but I say, it beca,use {) believe it/to'be
true, that the road to destruction of constitutional. goverriment.in the
Umted States is bemg paved by the good 1ntent10ns of the ]udlcml

. . . Lo .
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activists, who, all too often, constitute a majority of the Supreme
Court. A judicial activist, in my book, is'a man who has good inten-
tions but who is unable to exercise the self-restraint which is inherent
in the judicial process when it is properly understood and applied,
and who is willing to add to the Constitution things that are not in it
and to subtract from the Constitution things which are in it. I am
much concerned, because the easiest way to destroy the Constitution of
the United States is to have it manned by judges who will not exercise
judicial self-restraint. As Chief Justice étone said, the members of
the Supreme Court have the power under the Constitution to restrain
the President and the Congress in their actions, but there is really no
power on earth to restrain the members of the Supreme Court in their
action except their own self-restraint.

:ﬁllat is not exactly his words, but that is the substance of what he
said.

Senator Harr. Mr. Chairman, could I inquire of the Senator from
North Carolina if this concludes his interrogation of the witness, sub-
ject only to the development of other aspects?

Senator ErvIN. I think this is the last question I will ask of this
nominee.

Senator Hart. Thank you.

enator McCreLLaN. Mr. Nominee, may I ask you this question? I
want to develop this one point, and I will hurry on, because I know
others want to question. '

Something that gives me a little concern—this does not pertain to
you directly any more than to other members of the Court. We regard
Supreme Court' decisions interpreting the Constitution as being the
law of the land ; do we not ¢ o

Judge MarsHALL: 'Yes,sir. A '

Senator McCrerrAx, Whatever they say the Constitution is, we in-
sist that is the law of the land ¢ T

Judge MarsuarL. I think that is correct ; yes, sir. b

Senator McCrLeELLAN. And we hold, téo, that all citizens should be'
amenable to the law of the land ? o ,

Judge MarsALL, Absolitely. = L

Senator McCreLraN. Now, do you feel that that applies to every-
bodyexcept Supreme Court Justices? ', ' = ' e

Judge MarstaLL. I-think that the Supreme Court Justices must be
more responsive to their, oath than &ny other judge because of that.

Senator McCrLeLLAN. Then hdw ‘can they consistently overrule a
former decision holding dn act constitutional or an act unconstitutional
and then say they have been amenable to the law of theland? _

Judge MarsHALL. I believe, if you are speaking'of state decisis as
such, that the Supreme Court am{ every member of it has a responsi-
bility, when there is a decision that is up for réconsideration, a sort of
a flag to slow down and take a real good look and realize what you are
actually doing. : ‘ o o

Senator McCreLrAN. Then may I ask you, Do you feel that they are
free to reverse previous decisions that involve constitutional questions?

Judge MarsHALL. Yes, they are free to doit. : ‘

Senator McCrrLLAN. If you feel they are free, would you have any
hesitancy in overruling the M7éranda decision when it came up for con-
sideration if you became convinced that that decision was wrong?

!
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Judge MarsHALL, If I became convinced that the Miranda decision
was wrong, I would, of course, vote my conscience, which would say
es.
Y Senator McCreLraN. Then the previous court decision does not bind
you, although it is the law of the land ?

Judge MarsHALL, It binds the Supreme Court as well as it binds
everybody else in the land.

Senator McCreLtan. That is an inconsistency, is it not? Is that
not an inconsistency? I have to obey it because the Supreme Court
says so, but tomorrow, when you reconsider that decision, in your
capacity you do not have to coniorm to it; you can overrule it and
you can change the law of the land. Is that not so?

Judge MarszaLL. I think that is the job of the Supreme Court.

Senator McCreLran. To change the law of the land?

Judge MarsaarL, No, sir. You did not let me finish. I think——

Senator McCrerran. I do not think so. I think it is indulging it too
frequently and too often.

Judge Marsuarr, But, Senator——

Senator McCrerraN, I think that changing the law of the land in
the fashion it is doing it is bringing chaos and confusion to our sys-
tem of justice. One judge—I think it is Judge Lumbard——

Judge MarsuarLL. Chief Judge Lumbard.

Senator McCreLraN. Yes, Chief Judge Lumbard testified before
another subcommittee of this committee, the Subcommittee on Crimi-
nal Laws and Procedures that today when he is trying a eriminal case,
he feels like he is in a topsy-turvy world because he does not know
what the law is and what the Supreme Court is going to say it may
be, and he is absolutely in a state of confusion. The correspondence and
testimony received by that subcommittee shows that Judge Lumbard’s
feeling is shared by many courts of the land.

It is a tragic situation. The instability, the unreliability on what
the Court said yesterday as being the law of today.

Judge MarsiarL. I can say this, Senator: No. 1, T hope you do not
interpret me to say it is the duty of the Court to reverse decisions.
It is the duty of the Court to keep stability of the law. .

Senator McCreLraN. To what?

Judge MarsiaLL. To keep stability of the law.

Senator McCrrrraN. How do you keep it when one year you hold
one thing in the Court and next year hold something else? Is there
any stability in that?

Judge MarsHaLL. It happens often in the exact same Court.

Senator McCreLLAN. That is not stability, is it? You do not interpret
that as stability, do you?

Judge MARsSHALL. Yes, Sir.

Senator McCrLeLraN. Then your interpretation and definition of
the word “stability” is that one day it is one thing and another day
it is something else.

Judge MarsHALL. You would not need the Supreme Court any more.

Senator McCreLraN, Unless it reversed itself?

Judge MarsmaLL, Sir?

Séanut?or McCreLtaN. Except that it reverses itself you would not
need it

81-914—67—11
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Judge MarsuarL. No, sir; I think the Constitution as a living
document needs somebody to interpret it.

Senator McCrLeLLAN. But once you interpret it, it becomes the law
of the land, when the Supreme Court interprets it. You admitted that.

Judge MarsaaLL. Yes, sir.

Senator McCreLrAN. Now you say you can change the interpreta-
tion at will &.nd give it another interpretation.

Judge MarsHALL. Yes, sir; and that becomes the law of the land.

Senator Ervin. If the gentleman will yield, T am always intrigued
by this statement that the Constitution is a living document and,
therefore, must change. That statement does not mean to me that the
Constitution is a living document; it means that the Constitution
is dead and we are ruled by the personal notions of the temporary
occupants of the Supreme Court.

Judge MarsHaLL. I do not agree with your constantly referring
tothe Judges’ personal views.

Senator McCLeLLAN. I have concluded for the moment. I yield to
you gentlemen.

Senator Harr. Just this comment, that also involved here is a
realization that the assignment of the Court is not the pursuit of cer-
tainty but of justice, and sometimes justice requires overruling of
previous decisions.

Senator McClellan.

Senator McCreLLan. Will the Senator yield?

Senator Harr. Yes.

Senator McCrerran. Can you make any justice out of turning a
criminal loose because some policeman fai%’ed to give him a lawyer?

Senator Harr. If he is found to be a criminal by reason of ignor-
ing the constitutional safeguards, yes; just as we say we do not like
the rack because——

Senator McCreLraN. Why not punish the officer who violated the
Constitution instead of turning the criminal loose?

Senator Harr. I am for both.

" Qefiator Ervin. I think the beautiful words inscribed over the

Supreme Court Building say “Equal Justice Under the Law,” not
justice according to the personal notions of the temporary occupants
of the building.

Senator McCrerran. Very well, gentlemen.

Do you have any questions, Senator ?

Senator Harr. No.

Senator McCreLrANn. Then we are recessed until 10:30 tomorrow
morning.

(Whereupon, at 12:30 p.m. the subcommittee recessed to reconvene
at 10:30 a.m., Wednesday, July 19, 1967.)
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WEDNESDAY, JULY 19, 1967

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call at 10:45 o’clock a.m., in
room 2228, New Senate Office Building, Senator James O. Eastland
(chairman) presidin%:3

Present: Senators Eastland (presiding), McClellan, Ervin, Hart,
Kennedy, Tydings, and Thurmond.

Also present: John H. Holloman, chief clerk.

The UnarMAN. The committee will come to order.

Judge—

STATEMENT OF HON. THURGOOD MARSHALL, SOLICITOR GENERAL
OF OF THE UNITED STATES—Resumed

Judge MarsHALL. Yes, sir.
The CHAIRMAN (continuing). Do you think the Supreme Court is
an instrument of social change?
Judge MarsuALL. Do I think that the Supreme Court is undergoing
a social change? No, sir.
The CramrMAN. And you don’t think that a judge, a Justice of the
Supreme Court, should be controlled by his own personal oi)inions—-——
udge MarsHALL. I don’t think any judicial officer should be—
The CHAIRMAN (continuing). In rendering a decision ¢
Judge MarsHALL. I don’t think any judicial officer should.
The CaairMAN. Now, the American Bar News—you know what the
American Bar News is?
Judge MarsHALL. Yes, sir.
The CaamrmaN. Volume 11, No. 5, dated May 15, 1966, gives some
uotations from you at a speech which they said was made by you at
the University of Miami on Law Day, 1966.
Did you make a speech at the University of Miami on Law Day?
Judge MArsHALL. Yes, sir; I made a speech in 1965. It was the Uni-
versity of Miami and the bar association, whole group together.
The CrairmaN. You are quoted in this article as having said that
your concern was not with those who “resist any change in the status
uo with fury,” but those “whose criticism of recent Supreme Court
octrine stems from a more intellectual level.”
You are quoted as having stated that this “intellectual or profes-
sional criticism reflects a profound element of misunderstanding. It
reflects a refusal to accept a new concept of law, to shake free of the

159
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19th century moorings and to view law, not as a set of abstrac: and
socially unrelated commands of the sovereign, but as effective instru-
ments of social policy.”

Now, did you make that statement ?

Judge Mansirarrn. I think that’s accurate—-

The CrairMaN, Yes. )

Judge ManrsuarLy (continuing). AsI rememberit.

The Criamaran, Well, then, doesn’t that reflect that—isn’t the mean-
ing of that that the U.S. Supreme Court is an instrument and should
be an instrument of social change? )

Judge Marsiarn. I don’t think I was talking about the Supreme
Court. I was talking about the people in general and especially the
bar.

The Crramrman. I see.

Judge MansmarL. The lawyers of the bar, o

The Cuamaan. Now, you have stated that you have no objection
to telling the committee about your judicial tphilosophy. .

I wish you would state your philosophy of the Constitution of the
United States and the general principles which will guide you in your
interpretation thereof.

Judge Marsmarr, Well, I would make my every effort to read the
Constitution of the United States, to read it all, and to apply it to the
facts as I get them with emphasis on applying the law to the facts
without regard to any personal predilections one way or the other.

The Crnamrman, And do you agree that you can’t have any—that the
Constitution of the United States meant in the 19th century just what
it means in the 20th century ¢

Judge Marstiart. The words means the same; yes, sir.

The Cuamaran. In deciding cases will you make a selection between
constitutional principle based on your own sense of right and wrong?

Judge MarsrarL, Well, my own sense of right and wrong is the
Constitution itself.

The Criamman. In other words, what you say is that you would
follow §h’? real meaning of the Constitution of the United States as
yousee 1t ¢

Judge Marsiiarn, As I interpret it as an individual, after careful
study of the briefs and argument and the consultation with the other
members of the Court in conference,

The Crramraan. Will you decide cases on the basis of asking yourself
the question, “Is this a fair proposition ?” '

Judge Marstiarn. Not my own—I would—let me put it this way,
Senator.

I would hope that my own ideas of fairness are based entirely on
the Constitution, and I would not under any circumstances find—where
the Constitution says this and my “personal feelings” say that, I would
go with the Constitution. I am obliged to.

The CHAIRMAN. You would go with this.

Judge Marsmary, Sirt

The Caamman. You would go with what you said is this, the
Constitution. _

Judge MarsHALL, The Constitution, absolutely.

The CrAIRMAN. Now, you have been in al ot of institutions in the
Southern States.
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Judge MarsHALL. Yes, sir. .

S ThlegCHAIRMAN. Are you prejudiced against white people in the
outh

Judge MarsuaLL. Not at all. I was brought up, what I would sa;
way up South in Baltimore, Md. And I worked f’onwhite people all
my life until I got in college. And from there most of my practice, of
course, was in the South, and I don’t know, with the possible excep-
tion of one person that I was against in the South, that I have any
feeling about them.

The Cuairman. Now, if you are approved, you will give people in
that area of the country and the States in that area of the country
the same fair and square treatment that you give people in other areas
of the country?

Judge MarsuaLL. No question whatsoever.

The CrramrMAN. Senator Thurmond ¢

Senator Trourmonn. Thank you, Mr. Chairman.

Judge Marshall, in view of the fact that your law practice, for
the many years, before you came with the Federal Government, was
concerned with the 13th and 14th amendments, primarily, I would like
to ask you some questions in your area of expertise.

Do you know who drafted the 13th amendment to the U.S.
Constitution ¢

Judge MarsHALL, No, sir; I don’t remember. I have looked it up
time after time, but I just don’t remember.

Senator Tuersronn. Do you know from what provision of the prior
law the lanﬁuage of this amendment was copied ¢

Judge MArsHALL. I do not.

Senator Tiroraoxp. Of what legal significance is it, that this amend-
ment was copied from a prior legal provision ¢

Judge MarsnaLL. I don’t know which prior legal provision you are
talking about, Senator.

Senator THurMoND, Turning to the provision of the 13th amendment
forbiddin invohmtarg servitude, are you familiar with any pre-1860
cases which interpreted this language?

Judge MarsuaLL, Well, Senator, I might say, frankly, I don’t know
of any case I had that involved the 13th amendment. y research on
it would be very limited, on the 13th amendment.

Senator TrrormonD. Does the provision against involuntary servi-
tude, in your view, abolish all compulsory labor for the benefit of a
f)rivate person, and if not, what limitations would you read into this

anguage, and on what legal basis would you establish such limitation ?

Judge MarsHALL, If such a question came before me, I would re-
search the background of the 18th amendment, the language of the 13th
gmelr:dment, and apply it to the facts. I haven’t had an opportunity to

o that.

Senator Trurmonn. Do you agree with an article by Prof. Alfred
Avins in the Cornell Law Quarterly of 1964 that the provision against
involuntary servitude in the 13th amendment prevents either Fed-
eral or State legislation which requires any person to render personal
services to any other private person, whether the refusal to render
such services is motivated by racial or religious discrimination or for
any other reason, and if you do not agree with this view, why do you
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think that the provision against involuntary servitude does not forbid
legislation requiring personal services?

udge MarsHALL, I am not familiar with the article, and I am not
at this time ready to give an opinion because I haven’t researched it.

Senator TaurMonp, What kind of legislation would, in your esti-
mation, be forbidden by the provision against involuntary servitude?

Judge MarsHALL. I don’t know.

Senator THURMOND. Are you familiar with the initial difficulties in
obtaining a two-thirds vote in the House of Representatives in favor
of the proposal of the 13th amendment ?

Judge MarsHALL. No, sir.

Senator THUrRMOND. What is the significance, if there is any in your
view, in the interpretation of the 18th amendment, that it was first
rejected by the House of Representatives, which did not have a two-
thirds Republican majority, and finally proposed only because of a
switch of votes of a group of Union Democrats?

Judge MarsaALL. I am not familiar with whether the facts are cor-
rect, and I have no opinion on it.

Senator TaHURMOND. Do you believe that the Civil Rights Act of
1866 was constitutional before the ratification of the 14th amendment ?

Judge MarszALL. I am in the middle on that. I researched that when
the school cases were up, and I consider it unimportant because the
amendment was adopted and they were reenaéted. But there was an
argument made that—that your statement was true. It was made on
the floor of the Congress.

Senator TaurMoND. Under what legal theories was the constitu-
tionality of the Civil Rights Act of 1866 supported by its proponents?

Judge MarsHALL. I think it was based on the 18th amendment, if
I remember correctly. I could be wrong. That I don’t remember. My
last real digging on that was more than 10 years ago.

Senator THURMOND. To what extent was the constitutionality of this
act sup]port.ed by reference to the privileges and immunities clause
of article IV, section 2 of the original Constitution ?

Judge MArsHALL, It was argued.

Senator Trurmon. I didn’t catch your answer.

Judge MarsuaLL. It was so argued on the floors of Congress.

Senator TrurMoNDd. What theories were then current in the Repub-
lican Party which gave support to the position that the Civil Rights
Act of 1866 could be constitutionally passed by Congress to enforce
the privileges and immunities clause of article IV. section 2 of the
original Constitution ¢

Judge MarsuarLL. I don’t remember.

Senator Tuurmonn., Of what sienificant do vou believe it is that in
deciding the constitutional basis of the Civil Rights Act of 1866, Con-
_gress copied the enforcement provisions of this legislation from the
fugitive slave law of 18509

Judge Marsuarr., Senator, I just don’t remember those debates,
which were very voluminous, and I have not looked at them and have
not researched that point since either 1953 or 1954. I have not been
called upon to do so. . '

* Senator TrurMoND. Does the case of Prigg v. Pennsylvania, handed
down in 1842, cited by the Republicans in 1866 in support of the con-
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stitutionality of the Civil Rights Act of 1866, help us in assessing the
basis for the constitutionality of this bill ¢

Judge MarsuaLL. I don’t know. I do know that the constitutionality
of those bills had been litigated over and over again, and they have
been found to be constitutional. And if I was called on again, I would
do additional research and make up my mind and vote accordingly.

Senator Trursonp. What constitutional difficulties did Representa-
tive John Bingham of Ohio see, or what difficulties do you see, in con-
gressional eng)rcement of the privileges and immunities clause of
article IV, section 2 through the necessary and proper clause of article
I, section 8¢ .

Judge MarsnarL. I don’t understand the question.

Senator Tuurmonp. What constitutional difficulties did Representa-
tive John Bingham of Ohio see, or what difficulties do you see, in con-
gressional enforcement of the privileges and immunities clause of
article IV, section 2, through the necessary and proper clause of article
I, section 87

Judge MarsHALL. I don’t see that any——

Senator Kennepy. Could we just have some further clarification so
all of us can benefit? I really don’t understand the question myself. I
was just wondering if the Senator, so we could all benefit from both
the question and response, if we could have some further clarification
of the question, because I really am confused as to what actually you
are driving at, and I would like to hear the answer of the person that
is called upon to answer.

Senator Tuurmonn. Well, I repeated the question twice. Would you
like me to repeat it again ?

Senator KenNepy. I thought rather than repeating the question
maybe there was some other way that you could arrive at it.

Senator TrurmonD. I don’t think I can make it any plainer, if you
know the answer.

Senator Kennepy. I see.

Senator THURMOND. It is just a question of whether you know the
answer, :

Senator KenNepY. I see. Could you tell us how the Solicitor is—

Senator Truursmonn. Well, I could tell you that article IV, section 2,
did not set forth the powers vested in the United States. That’s the
answer, L

Senator KenneDpY. That’s the answer. I see. [ Laughter. ]

The Cuairman. Let’s have order. Proceed. :

Senator TaURMOND. What did the term “civil rights” mean in 1866,
and what rights were included thereby ¢ '

Judge MarsuaLL. The rights included in the pharse “civil rights” in
1866 meant the rights that were considered civil rights at that time.
The delineation of them isnot clear as of this day.

Senator THORMOND. Anything else you'wish to add to that?

Judge Marsuarr. No, sir.

Senator THURMOND. What provisions of the Slave Codes in existence
in the South before 1860 was Congress desirous of abolishing by the
civil riglits bill of 1866 % . B

Judge MarsHALL, Well, as I remember,.the so-called: Black Codes
ranged from a newly freed Negro not being able to own property or
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vote to a statute in my home State of Maryland which prevented these
Negroes from flying kites.
enator THURMOND., Is there anything else you wish to add ?

Judge MarsHALL. No, sir.

Senator THURMOND. Now, on the 14th amendment, what committee
reported out the 14th amendment and who were its members?

Judge MarsHALL. I don’t know, sir.

Senator THUrRMOND. Why do you think the framers of the original
version of the first section of the 14th amendment added the necessary
and proper clause from article I, section 8, to the privileges and im-
munities clause of article IV, section 2%

Judge MarsHALL. I don’t know, sir.

Senator Trrurmonp. What purpose did the framers have, in your
estimation, in referring to the incident involving former Representa-
tive Samuel Hoar in Charleston, S.C., in December 1844, as showing
the need for the enactment of the original version of the 14th amend-
ment’s first section ?

Judge MarsuaLL. I don’t know, sir.

Senator THURMOND. Why do you think the framer said that if the
privileges and immunities clause of the 14th amendment had been in
the original Constitution the war of 1860-65 could not have occurred ?

Judge MarsHALL. I don’t have the slightest idea.

Senator Trrurmonp. Why do you think the equal protection clause
of the original draft of the first section of the 14th amendment re-
qu}regd equal protection in the rights of life, liberty, and property
only?

Judge MArsHALL. I don’t know.

Senator Troraoxp. Did you understand that question

Judge MarsHALL. Yes,sir.

Senator Trurmonp, What objections were made to the original
draft of the first section of the 14th amendment in February 1866,
which caused the framer to redraft it into its present form ¢

Judge MarsiALL. I don’t know.

Senator TrUrRMOND, In the Congressional Globe, 39th Congress,
first session, at page 1065, on February 27, 1866, the following col-
loquy is found in reference to the original draft of the first section of
the 14th amendment, and I quote :

Mr, HALE . . . this amendment is intended to apply solely to the eleven States
lately in rebellion, so far as any practical benefit to be derived from it is con-
cerned, The gentleman from Ohio can correct me if I am again in error.

Mr. BiNoHAM . . . It is to apply to other States also that have in their consti-
tutions and laws today provisions in direct violation of every principle of our

Constitution. i
Mr. RoGERS . . . I suppose the gentleman refers to the State of Indiana?

Mr. BivaaaAM . . . I do not know, it may be so. It applies unquestionably to the
State of Oregon :

Now, what were the constitutional provisions of Indiana and Ore-
gon which it was the purpose of the framer of the first section of the
14th amendment to override; and why did the framer say the Oregon
constitution violated the U.S. Constitution as it then stood; and how
would proposal and ratification of the first section of the 14th amend-
ment, either in the original draft or the final draft, have overridden
the Indiana and Oregon constitutions?
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Judge MarsuaLL, I dor’t know. o

Senator Trurmonp. Where do you believe the privileges and im-
munities clause of the 14th amendment was derived E'om? ' o

Judge MarsuALL. Offthand, I am not sure. There was debate on both
sides, and I am not certain. But I do remember considerable debate
on it, but at this moment I don’t remember. o
- Senator TrUrMoND. What do you think the framer’s purpose was
in including the privileges and immunities clause in the 14th
amendment?

Judge MarsuaLL. That point has been litigated, and I am not cer-
tain yet what the answer is, :

Senator TrURMOND. What do you believe the privileges and im-
munities of citizens of the United States are, which no State shall
make or enforce any law abridging ¢

Judge MarsHALL. That would vary as to the particular facts. I
wouldn’t be able or capable of making any broad general guidelines

* on it. I would have to apply it as a particular case came up.

»Senator Trurmonp. Now, as to the due process and equal protec-
tion clauses, why do .you think the word “citizen” was used in the
privileges and immunities clause of the 14th amendment but the word
“person” was used in the due process and equal protection clauses?

Judge MarsuaLL. Well, the first section said that any person born
or naturalized in the United States was a citizen of the United States
and the State wherein he resides, so “person” and “citizen” became
pretty close. It said any person born—I mean I do not have this ver-
batim, but it says any person born or naturalized in the United States
is a citizen of the United States and the State wherein he resides,
which was the first place in the Constitution to give citizenship on a
U.S. basis. ‘ '

Senator TrurMonD. Anything else you wish to say on that?

Judge MarsuALL. No, sir. A : _

Senator Trroramonp. Do you think that the privileges and immunities
clanse was meant by the framers to encompass greater rights, lesser
rights, or different rights than the -due process and equal protection
clauses, and which rights were intended to be embodied in each of the
clauses which differs from the other?

Judge MarsHaLL. T am unable to give an opinion as to an abstract
question of that type.

Senator THURMOND. Do you understand the question ?

Judge MarsuALL. I understand it; yes, sir.

Senator TrurMoNnp. From what provision existing before 1866 was
the due process clause of the 14th amendment copied, and what was
the purpose of copying it ? '

Judge MarsaALL. I don’t know. :

Senator TaurMoND. In the equal protection clause, what is the rea-
son for limiting equal protection to persons within the jurisdiction of
the State? , ,

Judge MarsuALL. I don’t know any reason for that. It applies to
everybody in the United States.

Senator TraurMoND. What do the words “protection of the laws”
mean, and how do they differ, if at all, from the words “benefit of the
laws” or “riglits granted by law” or “privileges granted by law”?
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Judge MarsmaLL. That point recurs every term of every court in
the country, and I don’t know the metes and bounds of that either.

Senator THURMOND. Well, would you give us the Supreme Court’s
interpretation of that?

Judge MarsHALL. The Supreme Court has interpreted it over and
over again, and they have applied it to each individual case.

Senator THURMOND. Are you satisfied with that answer?

Judge MarsHALL. I am satisfied with my answer.

Senator THurMoND. On March 7, 1870, the framer of the equal pro-
tection clause said, as reported in the Congressional Globe, 41st 8on-
gress, second session, at page 1747, that the equal protection clause
requires States to grant the equal protection of the law, not of its law,
not of the law of the State, but of the law, the great law of the Re-
public, found in the written Constitution of the fathers.

Do you believe that this statement is reconcilable with Supreme
Court cases banning discrimination in State law, and if so, how would
you reconcile this statement with decisions forbidding discrimination
In State laws rendered since 1954 ¢

Judge Marsnarr. Well, Senator, I would respectfully request that
I not be asked to comment on broad general principles of law appar-
ently or allegedly decided by the Supreme Court period.

Senator TrurMoND. Well, probably you would not like for me to
gropound any questions to you, but as an appointee ny the President,

think as a Senator who has to advise and consent, I have a respon-
sibility to do this. , ,

Judge MarsHALL. I appreciate that, Senator, and I respectfully re-

uest that you appreciate my position of not prejudging lawsuits be-
ore I am sent them.

Senator THURMOND. During the argument in Katzenbach v. Morgan
in the U.S. Supreme Court you stated, and I quote:

I was also most interested, since some have been delving into these debates,
that the equal protection clause was for the purpose of protecting Chinese people
in San Francisco—and I don’t believe I remember a single one of the cases that
interpreted the Fourteenth Amendment from Slaughterhouse through Plessy v.
Ferguson that have had anything to say about the Chinese in San Francisco.
To the contrary, this court says over and over again what the purpose of the
equal protection clause was for—to protect the newly freed slaves,

Do dvou still believe your statement to be correct

Judge MARSHALL. Yes, sir.

Senator THurmonD. In introducing the 14th amendment into the
House of Representatives, Representative Thaddeus Stevens of Penn-
sylvania, declared, and I quote:

This proposition is not all that the committee desire. It falls far short of my
wishes, but it fulfills my hopes. I believe it is all that can be obtained in the
present state of public opinion. , .

On June 132 1866, Stevens added that the amendment contained,
and I quote, “I am bound to admit, the omission of many better
things.” He added: “I do not pretend to be satisfied with it.”

Stevens also said: o '

Do you inquire why, holding these views and possessing some will of my own,
I accept so imperfect a proposition? I answer, because I live among men and
not among angels; among men as intelligent, as determined, and as independent

as myself, who, not agreeing with me, do not choose to yleld theifr opinion to
mine, Mutual concession, therefore, is our only resort, or mutua) hostilities.

4
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Why do you think that Stevens was so dissatisfied with the 14th
amendment ¢ _

Judge MarsuaLL. I don’t know, sir.

Senator TaurMonp. Now, do you believe that the Bill of Rights
has been made applicable to the States by way of the 14th amendment,
and if so, through which clause of the 14th amendment?

Judge MarsuaLL. Well, I think individually, not as a whole, but
sections of the Bill of Rights have been taken into the 14th amend-
ment to be applied to the States. And, of course, it would be under
article—I mean section 1.

Senator TaurMonp. How much of the Bill of Rights has been made
applicable to the States?

Judge MarsuaLL. I am not certain as of the present time just how
much. But certainly, in recent years certain have been clearly applied
to the States.

Senator TrHurMonp. On April 11, 1862, Representative John A.
Bingham, of Ohio, speaking of the privileges and immunities clause of
article IV, section 2, which provides the citizens of each State shall be
entitled to all privileges and immunities of citizens in the several
States, declared, and I quote:

The Constitution does not read, as I have heard it quoted upon this floor, that
the citizens of each State should be entitled to the privileges and immunities of
citizens of the several States. No, sir, the word used in the Constitution in this
clause is not of, but in, the several States, “All privileges and immunities of
citizens of the United States in the several States” is what is guaranteed by the
Constitution, There is an ellipsis in the Constitution, as gentlemen doubtless
know, which must be supplied to express clearly its meaning.

This is from the Congressional Globe of the 37th Congress, second
session, page 1639.

Now, do you think that this asserted ellipsis in the privileges and
immunities clause of article IV, section 2 of the Constitution has any
relevance to the question of incorporation of the Bill of Rights in the
14th amendment by its framer, and if so, what relevance does it have#?

Judge MarsuaLL. I fail to see the ralevance at all.

Senator TrurMonp. Do you believe that the first section of the 14th
amendment protects the right to vote, and if so, which clause of this
amendment do you believe was intended to protect political rights?

Judge MarsuALL, If I may restrict my answer to the right to vote,
the first section of the 14th amendment has been construed to prevent
a State from setting up voting regulations which discriminate against
any group of people. The broa(% right against discrimination is, of
course, in the 15th amendment, but the equal protection clause has
been recognized by Congress as protecting the individual against a
State law which does not give equal protection in the State’s voting
qualification requirements.

Senator TrurMoND. Would you care to answer now which clause of
thi;;,l m?nendment do you believe was intended to protect political
rights

%Iud e MarsaALL. I don’t think any of them were intended to pro-
tect political rights, because I am not certain as to what are political
rights. I said if you mean the right to vote, I can'answer that. But I
don’t know what political rights are.
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Senator Tiruryonn, On February 11, 1859, as reported in the Con-
gressional Globe, 35th Congress, second session, page 985, Represen-
tative John A. Bingham, of Ohio, said, and I quote:

This Government rests upon the absolute equality of natural rights amongst
men. There is not, and cannot be, any equality in the enjoyment of political or

conventional rights, because that is impossible. . . . No sane man ever seriously
proposed political equality to all, for the reason that it is impossible,

On April 11, 1862, Bingham added, and I quote:

The right to vote does not involve the right to citizenship. Neither are the rights
of men or citizens to protection under the law dependent upon the right of
suffrage in them. Are not children natural-born citizens of the United States?
Are not they entitled to protection as citizens everywhere in all the States

of the Union?

Now, do you believe that these passages are relevant to interpreting
the scope of the equal protection clause as originally understood an
intended by the framers in regard to the right to vote ? )

Judge MarsuarL. I agree that they are relevant, but not controlling.

Senator THURMOND. ﬁ: 1862, the laws of Ohio barred Negroes from
voting, intermarrying with white persons, or attending school with
white children. On Abpril 11, 1862, Bingham was asked what rights
Negroes had under Ohio law, and in particular, whether they could
vote or engage in miscegenation. Bingham replied, and I quote:

The laws of Ohio fully provide for the protection of the right of every citizen
of the United States, whether black or white.

Keeping in mind that Bingham was an experienced Ohio lawyer
and legislator who had been at the bar for 20 years, and was talking
about the statutes of his home State, do you find this remark relevant
in interpreting the equal protection clause as it applies to the right
to vote, enter gesegregnted schools, or engage in miscegenation ?

Judge MarsuaLL. I certainly agree that it’s relevant, but certainly
not controlling. All of this was litigated in the Brown case. Both sides,
everybod}r, researched it. The Supreme Court found that there was
nothing clearly derived from those debates.

Senator Taourmonp. On June 8, 1866, Senator William P. Fessenden,
of Maine, chairman on the part of the Senate of the Joint Committee
of Fifteen, in Senate Report No. 112, 39th Congress, first session, sub-
mitted for the majority of the committee a report justifying the sub-
mission of a 14th article of amendments to the U.S. Constitution,
before the 11 Southern States could be admitted to representation
in Congress. This report called for the constitutional amendment to
secure the civil rights of all citizens of the Republic. The report fur-
ther declared, and I quote:

Doubts were entertained whether Congress had power, even under the amended
Constitution, to prescribe the qualifications of voters in a State, or could act
directly on the subject. It was doubtful. It was doubtful, in the opinion of your

committee, whether the States would consent to surrender a power they had
always exercised, and to which they were attached. . . . This—

Speaking of the amendment—

it was thought would leave the whole question with the people of each State,
holding out to all the advantage of increasqd political power as an inducement
to allow all to participate in its exercise. ’

.

Y
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-and I quote:
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Now, :do you find this committee report to accompany the.14th
amendment relevant to the question of whether it protects the right
to vote? : .

Judge MarsuALL. I consider it relevant but by no means controlling.

Senator THurMoND. What do you think the term “civil rights”
means in the foregoing report? o .

Judge MARrsHALL. T don’t know. I cannot at this time say what the
Senator meant when he said “civil rights.” )

Senator TrurMonDp. On March 1, 1866, Representative James F.
Wilson, chairman of the House Judiciary dommlttee, defined the term
“civil rights” as follows, and I quote: ‘

It provides for the equality of citizens of the United States in the enjoyment
of “civil rights and immunities.” What do these terms mean? Do they mean
that in all things civil, social, or political, all citizens, without distinction of
race or color, shall be equal? By no means can they be so construed. Do they
mean that all citizens shall vote in the several States? No ; for suffrage is a politi-
cal right which has been left under the control of the several States, subject to
the action of Congress only when it becomes necessary to enforce the guarantee
of a republican form of government. Nor do they mean that all citizens shall
sit on the juries, or that their children shall attend the same schools. These
are not civil rights or immunities. Well, what is the meaning? What are civil
rights? I understand civil rights to be simply the absolute rights of individuals,
such as the right of personal security, the right of personal liberty, and the
right to acquire and enjoy property. The definition given to the term “civil rights”

in Bouvier's Law Dictionary is very concise, and is supported by the best author-
ity. It is this: “Civil rights are those which have no relation to the establish-

ment, support, or management of government.”

Now, do you think that this definition is helpful in defining the term
“civil rights” as understood in 1866 and as embodied in the report of
the committee which reported out the 14th amendment? .

Judge MarsHALL, I consider it as relevant as being the statement
of a chairman of a committee in voting out a bill, but not controlling.

And if T might be specific, he says there is no right to serve on
juries. It was a very few years later, when the Supreme Court said
certainly that right was included, just a few years later.

Senator TrurMonp. On March 8, 1850, Senator Andrew P. Butler,
a South Carolina Democrat and a lawyer, who was John C. Cal-
houn’s colleague in the Senate, stated, and I quote:

A free man of color in South Carolina is not regarded as a citizen by her laws
but he has high civil rights. His person and property are protected by law, and
he can acquire property, and can claim the protection of the laws for their pro-
tection . . , but they are persons recognized by law, and protected by law.

Now, do you believe that this passage shows that the State of South
Carolina, while a slave State, was the national leader in giving “civil
rights?” and “protection of the laws” to colored people, or does it show
that these terms had a different meaning a century ago that the Su-
preme Court has recently given them ¢ :

Judge MarsgarL, Well, I don’t agree that at that time South Caro-
lina was the leader in giving Negroes their rights.

Senator TrurmMonp. On January 14, 1867, Representative John A.
Bingham, of Ohio, who drafted the grivileges and immunities, due
process, and equal protection clauses of the 14th amendment, declared,

It is a guaranteed right of every State in this Union to regulate for itself the
elective franchise within its limits.
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Bingham also said that a clause of the bill admitting Nebraska to
statehood, which provided, and I quote, “there shall be no denial of
the elective franchise or of any other right on account of race or color,”
was “in utter conflict with one of the provisions of the proposed con-
stitutional amendment,” referring to the second section of the new

-14th amendment. .

Now, do you find this relevant in determining whether Congress has

any power to determine the qualifications for voting in the States?
udge MarsuarL. I don’t consider that relevant us to the constitu-
tional power of Congress. That is to be determined by a court.

Senator THURMOND. Anything else you want tosay?

Judge MarsaALL. No, sIt.

Senator THURMOND. OnJ anuary 27, 1869, Representative Bingham
introduced the following proposed constitutional amendment, which
was never enacted, and I quote:

~ No State shall make or enforce any law which shall abridge or deny to any
male citizen of the United States, of sound mind, and over twenty-one years of
age, the equal exercise of the elective franchise in such State wherein he shall
have actually resided for a period of one year next preceding such election.

Now, do you find this relevant to a determination as to whether the
14th amendment was intended by its framer to give all citizens an equal
vote at all elections?

Judge MarsuALL. I consider that relevant with the restriction that
it is no more relevant than other, any other, legislation where provi-
sions are proposed hut not adopted.

Senator TaurMonD. In section 4 of a bill reported on May 16, 1870,
by Representative Bingham, of Ohio, then chairman of the House
J?xdiciary Committee, to enforce both the 15th amendment and so
much of article I as gives Congress power over the manner of elections
of U.S. Representatives, Representative Bingham provided, and I
quote:

That in case the constitution or law of any State shall require the assessment
or payment of a tax as a qualification of an elector, if any officer or member or
any court, or other body of officers authorized or required by the laws of such
State to make or correct any assessment of persons or property for the purpose of
such taxation, or authorized or required by the laws of such State to assess or
levy any such tax, shall refuse or willfully neglect to assess or levy any such
tax upon the person or property of any colored citizen of the United States he
shall for every such offense be deemed guillty of a misdemeanor.

Now, in slightly altered form, this provision became part of the
Enforcement Act of 1870, of which you said in your brief in Katzen-
bach v. Morgan, at page 37,and I quote:

Contemporaries, and many of them partfcipants in the drafting of the Amend-
ment, their understanding of the enforcement clause is entitled to deference.

Do you believe that this bill helps to understand whether the 14th
amen glent was intended to abolish poll taxes as a prerequisite for
voting

Judge MarsHALL. I think it is relevant but certainly not controlling.

Senator THorRMOND. On February 9, 1869, when the proposed 15th
amendment was on its way toward passage in the third session of the
40th Congress, the Senate, which included many Members who had
voted for the 14th amendment, altered it to forbid discrimination based

!
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on nativity, property, education, and creed. In spite of the endorse-
ment of Representative Bingham, of Ohio, the ngse of Representa-
tives rejected this proposed Senate amendment by a vote of 37 yeas
to 133 noes, and the 15th amendment took the form it now has, bannin
discrimination based only on race, color, and previous condition o
servitude.

Now, do you think that this fact is relevant to determine whether
Congress has constitutional power to invalidate State-imposed literacy
tests for voting under either the 14th or 15th amendments, and why ?

Judge MarsHALL. I think that whether or not Congress has constitu-
tional power to pass legislation is vested in the Constitution, and the
body of authority to determine that is the U.S. Supreme Court.

Senator THURMOND. On January 20, 1870, the following colluquy
occurred between Senator William Stewart, of Nevada, and Senator
Jacob Howard, of Michigan. Both of these Senators were lawyers,
both were former State attorneys general, both were Republican mem-
bers of the Senate Judiciary Committee, and both had voted for the
14th and 15th amendments.

Mr, STEWART. We do not want the admission of the Senator from Michigan; it
may come up in debate hereafter. Does he think a State can pass any law or
make any device whereby ninety-nine hundredths of the black population can be
disenfranchised? Would it not be in violation of the Constitution, so as to give
Congress the power to interfere?

Mr. HowArp. I know no clause in the Constitution of which it would be a
violation. The States have exercised the power of controlling, regulating, and
restricting popular suffrage from the commencement of the State governments
down to the present time. It is one of the rights reserved to the States and is to
be exercised in its fullness and in its plenitude without any control on the part
of Congress or any question being put by Congress to them; and that will be
the case until the fifteenth amendment shall have been adopted, that amendment
relating only to color, race, and slavery, not to property, not to educational
qualifications, or anything except these three specific subjects. I insist that as
to the black population this fifteenth amendment is of very little value if the
State sees fit to take away the right of suffrage by affixing property qualifica-
tions, or any qualifications whatever that do not relate to race, color, or slavery.

Now, do you think that this sheds light on whether Congress can
abolish State-imposed literacy tests under the 14th amendment or
15th amendment, and why ¢

Judge Marsmars., I don’t think it sheds any light at all, and the
reason I don’t think it sheds any light is because the very, not the same
Congress, but Congress did do just that, and so I don’t know which
Congress I would rely upon.

Senator THURMOND. How does the Supreme Court’s decision in
United States v. Classio affect the right of States to set qualifications
for voting?

Judge MarsuALL. T'he United States v. Classic said that you could
not discriminate in the primary elections. It was strictly on the ques-
f.iono (z;f a primary election, as to whether that was actually an election
in Classio.

Senator TrHurMoND. On February 24, 1870, Senator Stewart, of
Nevada, reported from the Senate Judiciary Committee, which in-
cluded several Republicans, including himself, a bill to secure to all
persons equal protection of the laws, This bill provided as follows:
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Be it enaoted—
And so forth—

That all persons within the jurisdiction of the United States, Indians not taxed
excepted, shall have the same right in every State and Territory in the United
States and to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of person
and property as is enjoyed by white citizens, and shall be subject to like punish-
ments, pains, penalties, taxes, licenses, and exactions of every kind and none
other, any law, statute, ordinance, regulation, or custom to the contrary not-
withstanding. No tax or charge shall be imposed or enforced by any State upon
any person emigrating thereto from a foreign country which is not equally im-
posed and enforced upon every person emigrating to such State from any other
foreign country, and any law of any State in conflict with this provision is here-
by declared null and void.

Now, why do you think that the members of the Judiciary Com-
mittee who had voted for the 14th amendment reported a bill to enforce
the equal protection clause which was thus limited to protection of
existing rights?

Judge MarsHALL. I don’t have any idea why they did it. I don’t
know their motives or their reasons. '

Senator Trurymonp. Now, a few questions on constitutional interpre-
tation. '

Do you believe that the Supreme Court is bound, in construing the
C(e)nstltution, to refrain from amending it in the guise of interpreting
it ?

Judge MarsHALL. T agree.

Senator TrHurMOND. Do you agree that if the Constitution was in-
tended by the framers, those who wrote it, to mean one thing, the
Supreme Court is not entitled to hold that it means something else?

Judge MarsHALL. I would say I am in general agreement with that
statement.

Senator TrurMonp. Would you care to specify or explain any
further? '

Judge MarsuaLL. Well, I would just say I am in general agreement.

Senator THURMOND. Do you think that the Supreme Court must
adhere to the original understanding of the Constitution as set forth
by its framers, or may it ignore the intent of the framers and hold
that a provision of the Constitution means whatever the Court chooses
to have it mean at the moment ¢

Judge MarsHALL. I don’t agree with that statement at all, because
I ].cémw of no instance where the Supreme Court has done what you
said.

Scnator Truryonn. Well, which way did you answer the question ¢

Judge Marsmarn. I don’t agree with the end of your statement that
the Supreme Court hias a right to interpret the Constitution any way
they see fit at that moment. I don’t agree with that. - C

S}:}nator TraUurMOND. So you do agree that they are bound to adhete
t%o the (ériginal understanding of the Constitution as set forth by its

ramer

Judge MarsnHaLL. As set forth by its framers, and I am not trying
to %et around the question. My point is that I take the position, which
I think is contrary to what you intend in your ¢uestion, that this is a
living Constitution, and its—you can’t expect the Court to apply the
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Constitution to facts in 1967 that weren’t in existence when the Con-
stitution was drafted. That I think is how it differs.

Senator Trurmonp. If the Court is bound by the intent of the fram-
ers, in what sources would you look to ascertain that intent ?

Judge Marsuarr. The whole history of the adoption of the 14th
amendment—I don’t mean the 14th amendment—of the Constitution
and the Bill of Rights, the whole history. ‘

Senator TrurMoND. Insofar as an amendment to the Constitution
is concerned, to what sources would you look to ascertain the origi-
nal intent of the framers ¢

Judge MarsuarL, I think you originally go to Congress, and from
there you go to the several States,

Senator Trursonp. In what sources would you look to ascertain
the intent of Congress in proposing an amendment ?

Judge MarsHALL. To the Congressional Record.

Senator Trursmonp. What do you think the relative value of con-
gressional debates and State legislative debates are, in construing an
amendment ¢ , '

Judge MarsHALL. I think they are very relevant, and they are due
the greatest of respect, but they are not controlling.

Senator THURMOND. Do you think that the §upreme Court is en-
titled to amend the original understanding by Congress of the 13th,
14th, and 15th amendments, to make them mean something other than
they r{;eant in 1865, 1866, or 1869, or are they bound by the original
intent

Judge Marsuarr. They are bound by the original intent, but the
original intent is not restricted to what one Senator or one Congress-
man or one group, or one Congressman or Senator said in debate.

Senator TaurMoND Where would you find the original intent of the
13th, 14th, and 15th amendments?

Judge MarsmarL. From the historical writings that have come
about, and, of course, primarily on the Globe.

Senator Taurmonp. Now, Judge Marshall, I want to advert to the
theory you propounded last week that the Constitution is a living doc-
ument which does not have to be interpreted historically, but may be
construed in accordance with the needs of the hour. The Constitution
gives8 Congress the power to issue letters of reprisal in article I, sec-
tion 8. : R

If your theory is followed, if Congress is not bound by the historical
meaning of the clause, may Congress give the :President authority to
take reprisals on rioters, for example, by shooting them on sight?

Judge MarsuaLL. Certainly not.

Senator Trormonp. Supposing the Justices of the Supreme Court,
knowing that the Constitution was intended by iteé framers to mean
one thing, should declare in their opinions that it méans something
else; and should deliberately come to a conclusion which was contrary
to the meaning its framers meant to give to the Constitution, what
remedy, other than the laborious path of a constitutional amenément,
would the country have for such a deliberate error ? .
 Judge MarsuaLr, Well, without agreeing with your factual basis,
I repeat: what I said before, that the Supreme Court of the United
States makes its decisions asg to the interpretation of the U.S. Consti-

81-914—67——12
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tution, And under the present existing Constitution there is no appeal
from their judgment. Congress is free to legislate after an opinion of
the Supreme Court, but not to try to upset the constitutional determi-
nation.

Senator Taurmonp. Well, the question that I propounded I think
is a little different from the answer you gave. Let me ask it again.

Supposing the Justices of the Supreme Court, knowing that the
Constitution was intended by its framers to mean one thing, should
declare in their opinions that it means something else, and should de-
liberately come to a conclusion which was contrary to the meaning its
framers meant to give to the Constitution, then what remedy, other
than the laborious path of a constitutional amendment, would the
country have for such a deliberate error ¢

Judge MarsuaLL. I would agree with you if you would permit me
to say that it is impossible for me to conceive of the Supreme Court
ever doing that.

Senator Tuurmonp. If they did, what remedy would the country
have other than the laborious path of a constitutional amendment ¢

Judge Marsuarr. If they by any chance did it, you are correct.

Senator THurMOND. Correct in what ?

Judge MarsuaLL. The only recourse would be a constitutional
amendment, but I can’t conceive of a Supreme Court, having taken an
oath, to violate its oath and do that.

) genaztor THURMOND. Congress would have no power concerning the
judges?

Judge MarsHALL. Not that I know of. I have difficulty with the ques-
tion because I can’t conceive of that possibility. The question you pro-
pose requires that Justices of the Supreme Court violate their oath, and
that I can’t suppose.

Senator TrurmMonD. No, I said, and I thought I made it clear, that
if the Justices of the Supreme Court, knowing the Constitution was in-
tended by its framers to mean one thing, should declare in their
opinions that it means something else and deliberately, intentionally
come to a conclusion contrary to the meaning of its framers, then what
remedy does the country have other than the laborious path of a con-
stitutional amendment ¢

Judge MarsHALL, I stand by my answer.

Senator TaurMoND. And you do not feel the Congress has any power
to exercise over the ju(?lges ¢

Judge MarsmaLL, I think we have a separation of powers, the
legislative, the executive, and the judicial. That’s the framework of
our Government.

Senator TaurMoND. Supposing it should be material to the decision
of a case who was President of the United States during the period
1861 through 1865. Further, suppose the U.S. Supreme Court Justices
should be presented with evidence such as statements in the Con-

ional globe like presidential messages that Abraham Lincoln was
resident. Moreover, supposing that, to paraphrase several recent
cases, the Supreme Court Justices should declare that this evidence
throws some light on who was President, but is not conclusive, and
that, based on the fact that in the estimation of the Supreme Court
the country was Democratic during 1861 through 1865, the Supreme

i
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Court declares that the President during this period was Stephen A.
Douglas. Should the Supreme Court make a decision based on this
declaration, what remedy would there be for such a wilful error?

Judge MarsHALL. Again, I can’t suppose that statement of facts.

Senator TrURMOND. My question was suppose they did do it.

Judge MarsuarL, Well, I say, respectfully, Senator, I can’t suppose
it. I think that Government officials who take their oaths obey their
oaths, and that goes for all Government officials.

Senator THURMOND, Do you know of any specific evidence relating
to antimiscegenation laws which was presented to the Supreme Court
in Loving v. Virginia which contradicted the historical evidence of
the Commonwealth of Virginia that the 14th amendment was not in-
tended to affect antimiscegenation laws, and if you do not know of
such evidence, how do you justify the Court saying that the historical
evidence was not conclusive?

Judge MarsHALL. I am not familiar with the case. I am only familiar
with the opinion. I did not read the record in that case.

Senator TuurmonD. That’s a recent case——

Judge MarsHALL. Yes,sir.,

Senator TaurMonD (continuing). That was handed down.

Judge MarsuALL. It was one of 150 this term, 150-0dd, and I can’t
read the records of all of them.

Senator TaurMonD. It sets a new precedent, of course.

Judge MarsHALL. I don’t know whether it is a new precedent.

Senator Tirurmonp. On January 381, 1866, in the Congressional
Globe, 39th Congress, first session, page 537, Representative Thaddeus
Stevens, leader of the House Radical Republicans, and chairman on
the part of the House of the Joint Committee on Reconstruction, said
as follows about the then proposed 14th amendment, and I quote:

I had another proposition which I hope may again be brought forward, It is
this: All national and State laws shall be equally applicable to every citizen,
and no discrimination shall be made on account of race or color. There is the
genuine proposition; that is the one I love; that is tiie one which I hope, before
we separate, we shall have educated ourselves up to the idea of accepting, and
that we ghall have educated our people up to the point of ratifying. But it would
not be wise to entangle the present proposition with that one. The one might
drag down the other; and although I have not obtained what I want, I am con-
tent to take what, after comparing ideas with others, I believe we can carry
through the States; and I belleve we can carry this proposition.

Do you know of any case in recent years in which the Supreme
Court has held that a State discriminatory law, based on race or color,
does not violate the 14th amendment; have you ever urged that any
such law does not violate the 14th amendment; can you give us an
example of such a discriminatory law which does not violate this
amendment; and if the answer to this is in the negative, why does the
position that such laws violate the 14th amendment not in effect con-
stitute an alteration of the limited scope of the 14th amendment about
which Thaddeus Stevens complained a century ago? :

Judge MarsuaLL. As I said before, the statements made by Mr.
Stevens were statements made by a Member of Congress, and they are
not controlling on the Supreme Court or anybody else. ’fhey are made
.in debate, and I don’t think they are controlling at all. I think you
have to take all of the debate, all of the statements and draw from
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‘that the intent of Congress at that particular time on that parictular
piece of legislation. )

Senator Trruryonp. Is there anything else you wish to say on that
oint ?

P Judge MarsHarLL. No, sir.
Senator Tiroraonp. Mr. Chairman, that is all. T wish to thank the
.Chairman,

Thank you, Judge Marshall.

Judge Marsuavr. Thank you.

The CHamranN. You were a judge of the U.S. Court of Appeals for

the Second Circuit.

Judge MarsHALL, Yes, sir.

The Cuamrnman. Did you write a dissenting opinion in the case of

People of New York v. Galamison, 342 F, 2d——

Judge MarsHALL. Yes, sir.

The CrtairMaN (continuing). Page 255%

Judge MarsHALL. Yes, sir.

The CramrMAN, In that opinion did you make the following state-

ment found at page 279:

First, peaceful protest, speech and petition, is a form of self-help not unknown

during the era of Reconstruction when Section 1443 (2) was forged?

Judge MarsHALL. I think so. I don’t have the opinion before me,

Mr. Chairman.

The Crramrman. Did you cite a book as authority——

Judge MarsmALL. I don’t remember the book.

The CrAIRMAN (continuing). By a man named Aptheker, “A Docu-

mentary History of the Negro People in the United States”$?

Judge MarsHALL. I think I did.

The Crsmman. Well, now, of course, I don’t want to leave the im-
ression that you have ever been a Communist or anything like that,
ut did you know that at the time you cited this work the author of

that book, Herbert Aptheker, had been for many years an avowed
(q}ommémist and was the lending Communist theoretician in the United
States _

Judge MarsnaLL. I positively did not know that.

The CrarrMaN. In fact, if you had known that, would you have

cited him as an authority? :

Judge MarsuaLL. I certainly would not—-—

The Crarraran. Well, do you think——

~ Judge MarsHALL (continuing). Have done it.

The Cramryman. Do you think it’s proper to cite a book that’s writ-

ten by somebody as authority for any decision ¢
Judge Mansuarr. I think when you are in a decision and you are
ivmg a historical background to it, you have a right to cite it, but
should not let that book influence your judicial opinion. It’s sort of
factual background that you need in considering it, but certainly I
didn’t rely on that book. ‘

‘Senator Kennepy. Can we ask, Mr. Chairman——

Judge Mansmart. I relied on the Supreme Court’s decisions, about
six of them. c -

Senator Kennepy. Mr. Chairman, could we ask what references were
made in the Justice’s opinion ? Did he quote that? Did he have some

i
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quotation out of it? Did he cite u certain observation? And, if so, what
was the observation so at least we have some iden of what the ref-
erence is being, what is being made.

The Cuairman. Well, the question was, was the book the basis,
citing it as authority for a court decision.

Senator Kennepy, Is that the basis that you——

Judge MarsHALL. No, sir. Senator, the basis of that opinion was the
New York law requiring the oath of college professors. And the small
question before me was as to whether or not a three-judge court should
have been convened, and I said it should have, And in requiring it I
only had to decide the point that it was of sufficient constitutional im-
portance to require a three-judge court. And in deciding it, I relied on
about six Supreme Court cases which I thought were directly in point.
And the case went back to a three-judge court, and the three-judge
court denied the relief. And the Supreme Court reversed the court.
So there was sufficient constitutional basis.

The CramrMAN. Any further questions?

Senator Ervin. I would like ask one I omitted.

Judge MARsSHALL. Yes, sir.

Senator Ervin. I do not have access to anything in the Gélbert and
Wade cases which were handed down on the 12th of June except the
advance slips, I believe they call them. They do not give the names of
counsel who appeared in those cases.

Judge Marsmarr. In the Wade case T was—I disqualified myself
in the Wade case and had nothing to do with the case. It was handled
by the first assistant, Mr. Ralph Sprintzer. - ‘

The reason I disqualified myself, because I had participated in the
Stovall case and the same point was up, and T though it would be
improper for me to handle it.

enator Ervin. Did you appear in the Gélbert case?

Judge MarsuaLL. No, sir. No, sir. I think Gélbert was another State
case. I didn’t appear in any of them. That I am sure of.

Senator Ervin. T didn’t know whether you appeared in the @ilbert’
case a8 an amicus or not. ' ‘ '

Judge MarsuALL. No, sir; I don’t think we did. | :

Senator Ervin. So far as you can tell, the Solicitor General's Office
did not file a brief in thiscase? ) ~ :

Judge MarsiravLr. I don’t think so; no, sir. ; g

Senator Ervin. I am concerned about the, point the chairman raised’
a while ago. = . *

I read so many opinions, for example, the Chief Justice’s opinion in
Miranda, where virtially all of the opiniohs as far as any questions
of fact are concerned consist of the reference to different books and
articles and observations made by various writers who were not wit-
ness_ﬁs in the case when it was tried and who were not cross-examined
at all. . -

I have always had the feeling as a lawyer and as a judge that all
decisions made by appellate courts ought to be based on the record
which was made 1n the trial courts and that decisions should be made
on that basis rather than upon observations in books and pamphlets
and magazine articles written by men who were not witnesses at the
trint and who were not. subject to cross-examination by anybody.
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I came to the conclusion that the majority opinion in the Miranda
case was based on observations of writers, who, so far as anybody
knows, had no special competency for writing about the things they
wrote about.

Judge MarsnaLL, Well, to the contrary, Senator, those cases were
very carefully briefed, and there was—amici were in there. There
were thorough and full arguments. There were four cases, and we cov-
ered the whole spectrum, I think, of the law, so it wasn’t just a side
issue at all. But as of this morning, after hearing from the chairman,
I think I should be very careful on that particular point.

Senator Ervin. Yes, sir. I was just struck when I read that.

Judge MarsHALL. Sometimes you learn the hard way.

Senator Ervin. Most of the articles referred to and quoted at length
on a number of pages in the majority opinion dealt with denunciations
of police in general and the methods allegedly used by police in gen-
eral, It contained the writings of men who did not testify and who
as the majority opinion was concerned had no personal nowledge
of the things g\ey were writing about and no special competence in
the field they were writing about. It ignored virtually everything
the police did who had Miranda in custody.

That’s my reaction to the opinion. I wanted to ask you if you had
an¥ comment on it.

Judge MarsHALL. Thank you.

The CraRMAN. Any further questions?

Senator Harr. Does this conclude the hearing, Mr. Chairman ¢

The CrarmMAN. No, sir, We have got opposition.

First, I am going to place in the record a statement from Senator
Long of Missouri which endorses the nominee.

(The statement of Senator Long referred to follows:)

STATEMENT BY SENATOR RDWARD V, LoNaG

Mr, Chairman, President Johnson is to be commended for his nomination of
Thurgood Marshall to be an Associate Justice of the Supreme Court.

Mr. Marshall is uniquely qualified to be a member of our highest court. Not
only has he had several years of experience on the federal Court of Appeals
bench, he also has argued 51 cases before the Supreme Court. His won-loss record
s 438, an enviable record indeed.

Objection has been raised to this nomination on the ground that Mr. Mar-
shall was so closely identified with the NAACP for so many years, I totally dis-
agree with this position. If Mr, Marshall had not possessed extraordinary legal
ability he could not have retained the position of director-counsel of the NAACP
Legal Defense and Educational Fund for so many years.

The proof of this ability is found not only in his 29 victories before the Su-
preme Court during these years, but also in his subsequent record as a federal
appellate judge and as Sollcitor General. ,

The American people are indeed fortunate that the President has sent this
nomination to the Senate. Mr. Thurgood Marshall has my full support.

The Craman. Now, I understand the Liberty Lobby—you may sit
back, and then if you want to reply to anything that is said in the—

Senator Kennepy. Mr. Chairman, while the Justice is—— :

The Crarrman. Wait just a minute, please. He has the right, if he
demlrets, tg reply to the testimony in opposition. He has the right to_
reply toit. L . :

Senator Kennepy. ‘Before he leaves, I would just like to make a
comment. '

Did you want to say something?
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Senator Harr. Simply this, Mr. Chairman, unless recalled, the
nominee is leaving us. I think all of us were impressed by the research
that Senator Thurmond has done. The questions he raised were in-
teresting. I will have to get his answers before I know what the
answers are to most of them. I did learn that there was a Michigan
Senator I never heard of before who said something a hundred years
ago which time has proved probably would have been wrong. But I
want to say that, for one, I am satisfied with the responses that the
nominee has made. Based on his record as a lawyer before the Supreme
Court, with a batting average that exceeds most members of the Ameri-
can bar, probably most members of this commitee, certainly mine—
you had 29 out of 34, something like that$

. ggxdge MarsuaLL. That was before I went on the Solicitor General’s
staff,

Senator HarT. Lawyers always feel you have a lead, about an unfair
advantage on the Solicitor General.

Judge HALL, I agree. I agree.

Senator Harr. But as a practitioner before that Court, your record
of success is magnificent, Based on that and your experience as an
gp{)ellate Cgudge in the Federal system and your experience as a

olicitor General, I am satisfied that you will be professionally skilled
and decide wisely any case in which any element of any of those
questions becomes relevant, hag been briefed and argued. I hope that
we will soon recommend favorably your nomination.

Judge MarsaALL. Thank you, Senator.
~ Senator KenNeby, Mr. Chairman, Judge Marshall, I want to also
state that it is at least my belief that 1t is our responsibility as
members of the committee to which the recommendation has been
made by the President, in advising and consenting, that we are chal-
lenged to ascertain the qualifications and the training and the experi-
ence and the judgment of a nominee, and that it is not our responsi-
bility to test out tﬁe nominee’s particular philosophy, whether we agree
or disagree, but his own good judgment, and being assured of this good
judgment, that we have the responsibility to indicate our approval or,
1f we are not satisfied, our disapproval. ]

I think at least I feel supported in that feeling by the recent hear-
ings that this committee had with Mr. Fortas, and looking through
the course of those hearings I saw at one place where a distinguished
member of the minority, Senator Fong, asked now Justice Fortas
about the Reynolds v. Stms case, and Mr. Fortas—asking whether he
understood tﬁe question and understood certain words of that case
and in response now Justice Fortas said, “My profession is words.’
And Senator Fong said, “Yes, I understand that,” And Mr. Fortas
said, “And I have the greatest respect, for them and the greatest fear
of «tfxem, and there are very few words that are simple. And I don’t
want-to answer your question, Senator—” And Senator Fong said
“You do not want to answer it #” Mr, Fortas says, “Because it woulcf
be idle beocause I have not studied it, and there is no point in my giving
you ” And Senator Fong se.id, “I appreciate your position.” Mr, Fortas
said, “An uninformed reaction.” S

And later on, just actually a few minutes later, Senator Hruska,
who is a member of the committe, in referring to this set of cir-
cumstances says:
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Notwithstanding that and nothwithstanding my sympathy for the questions
in Senator Fong's mind I want to say that I feel the nominee has given the
only answer that he could give when he said he does not have an opinion on it.

We have always felt that it would be unfair to ask any nominee for any
judicial office to give a legal opinion on the basis of a hypothetical question.

Obviously if a question of this kind arose it would be well briefed, it would
be voluminously and extensively researched, and it would be argued at great
length, so the answer that Mr. Fortes has given, in my judgment, is in compliance
with the only course of action open to him. ‘

And then our distinguished colleague, Senator Ervin, remarked,
“And as a lawyer, will you not agree with me, that judges are more
comIpetent; of handing down a decision after they he;a_rdb the facts?”

Mr. Justice, I think that during the course of the various exchanges
which have taken place in the course of the hearings, I think you cer-
tainly demonstrated, to my own satisfaction, good judgment, articu-
lateness in your legal understanding, and it 1s going to be a pleasureé
to cast my favorable vote here in the Judiciary Committee and also
on the floor of the Senate. '

Judge Marsmarr, Thank you, Senator. ;
~ Senator Ervin. Mr. Chairman, I would just like to inject myself
at this point. I do.not agree with Senator Kennedy’s position that the
philosophy of a man who is an appointee to the Supreme Court is im-
material and not to be investigated. I agree with him that it is the
duty of a Senator to determine for his own satisfaction whether a
nominee possesses sufficient legal learning and has sufficient legal ex-
perience. At the time the question on ratification of the Constitution
was being debated, two great lawyers, Elbridge Gerry and George
Mason pointed out that there were no limitations in the Constitution
agplying to the Supreme Court, and asserted that in the exercising
of their function to interpret the Constitution, it would be possibie
for the judges to substitute their personal notions for the true meanin
of the &onstitution. Alexander Hamilton replied that this suggesteg
danger was a phantom, that only few men would be qualified for the
station of judges in the government of laws established by the Con-
stition and these would be men who were familiar with the precedent
to and who would feel that they were bound by the precents and would
follow the precents. I think that in passing upon the qualifications
of an appointee to the Supreme Court, it is not. only important for a
Senator to determine whether the nominee has sufficient knowledge
of the law or sufficient legal experience, but also to determine whether
he is able and willing to exercise that judicial self-restraint which is
implicit in the judicial process when tl]mt process is properly under-
stood and applied by this, I mean whether or not he will base liis
decisions upon what the Constitution says rather than upon what he
thinks the Constitution ought to have sai({

And so T think that the question of the philosophy and the power
of self-restraint of a nominee constitutes the most important consid-
eration. As I said yesterday, Chief Justice Harlan F, Stone said that
the Court can restrain a President and Congress, but there is no re-
straint whatever upon the Court except the self-restraint of its
members, :

Thank you. A

. The CHaIrRMAN. Senator Tydings? -

!
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Senator Typings, Mr. Chairman, I would like to associate myself
with the remarks of the distinguished Senator from Michigan. I
might add that we in Maryland are very proud of Judge Marshall
having been nominated for the Supreme Court of the United States.
He will be the first Marylander to serve on the Supreme Court.

I might comment that I agree with Senator Iirvin on the importance
of judicial restraint and note that Judge Marshall’s performance dur-
ing the last 2 days, I think, is a great testimony to his judicial re-
straint and hope that the committee promptly acts on his nomination.

The CrairmaN. Mr, Jaffe, do you have a statement ?

My, Jarre. Yes, sir, we do, Mr. Chairman. We do have a written
statement which will be here momentarily. T apologize for the delay in
getting that over here.

The CirairmMaN. You may proceed. Identify yourself.

STATEMENT 0¥ MICHAEL D. JAFFE, GENERAL COUNSEL, LIBERTY
LOBBY

Mr. Jarre. Yes. Thank you, Mr. Chairman. My name is Michael D.

Jaffe, general counsel of {ibel‘ty Lobby. I am appeuring here on be-
half of W. B. Hicks, our executive secretary, who is unavoidably
detained.

Now, we are appearing here today to present the views of our 12,000-
member board of policy, on behalf of the 170,000 subscribers to our
monthly legislative report:

The CrrairmMaN. You talk so fast I can’t understand you.

Mr. Jarre. I am sorry, sir.

On behalf of the 170,000 subscribers to our monthly legislative re-
port, Liberty Letter.

Liberty Lobby is strongly opposed to the confirmation of Mr.
Marshall’s nomination to the hig}lest court in our Nation. OQur opposi-
tion is based both on his lack of qualifications, and on the unfortunate
attitude toward the law of the land which has marked his public
career. Decisions handed down by the Supreme Court over the past 16
or so years revolutionizing virtually every area of American life have
created a genuine crisis of public confidence in the impartiality and
objectivity of the judicial branch of our Government. The confirma-
tion of Thurgood Marshall can only aggravate this situation, and we
feel that this committee, and the Senate, can make a vitally important
contribution to the strengthening of our constitutional system of gov-
ernment by refusing to consent to this nomination. :

Now, members of the committee, rightfully upset at Mr. Marshall’s
refusal to answer relevant and important questions concerning his
prospective duties as a Justice of the Supreme Court, could have an-
ticipated such conduct by examining the past record of the nominee.
After hearing the facts we will present to this committee, no reason-
able person could deny that his is a record of duplicity and arrogance
.uinpnralle]ed by that of any nominee to high judicial office in recent
times, , ' o

Now, the major accomplishment of the nominee’s legal career was
‘his role in securing the 1954 Supreme Court decision outlawing school
‘segregation. It is therefore highly important that the real nature of
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his role in this matter be carefully considered. Mr. Marshall, at that
time counse] for the NAACP, secured the aid of Dr. Alfred IIi. Kelly
of Wayne State University in the preparation of a research paper on
the intent of the framers of the 14th amendment concerning school
se%regation.

n a speech before the American Historical Association on Decem-
ber 28, 1961, Dr, Kelly, perhaps inadvertently, exposed the method of
operation of the man now proposed as a Justice of the Supreme Court.
Dr. Kelly at first proposed that the NAACP’s historical argument “be
cast in very generalized terms with a, deliberate avoidance of the par-
ticular.,” However, Mr. Marshall replied, “I got to try these cases and
if I try this approach, those fellows will shoot me down in flames.”

Therefore, to quote Dr, Kelly:

The problem we faced was not the historian’s discovery of the truth, the whole
truth, and nothing but the truth. It is not that we were engaged in formulating
lies; there was nothing as crude and naive as that. But we were using facts,
emphasizing facts, sliding off facts, quietly ignoring facts, and, above all, inter-
preting facts in a way to do what Marshall said we had to do—*get by the boys
down there.”

Now, Mr. Marshall has not, to our knowledge, either denied or satis-
factorily explained this arrogant disregard of elementary legal ethics.
We can only wonder whether he will continue sliding off facts and
quietly ignoring facts when sitting as a Justice of the Court. And I
might add that while Liberty Lobby has frequently criticized decisions
handed down by the Supreme Court, we have never been so contemptu-
ous as to refer to the Court as “the i)oys down there.” Any individual
w(')vith this kind of an attitude is clearly unfit to serve on the Supreme

ourt.

Now, the nominee’s cavalier attitude toward the law he is sworn to
uphold, is further demonstrated by his failure to obtain a license be-
fore beginning the practice of law. The late Senator Olin Johnston of
South Carolina stated—this is from the Congressional Record of Sep-
tember 11, 1962——

In studying the background of Thurgood Marshall we discovered that, although
he had practiced law in the State of New York, he had never been licensed to
conduct this practice in that State even though he had served as legal counsel
for the NAACP there since 1938. In other words, for 24 years, or nearly a quarter
of a century, the nominee practiced law in a State where he had never been

licensed. The practice of law without a license by Thurgood Marshall certainly
denotes a careless attitude toward the law of the land.

Further, a report of the Texas attorney general’s office indicates that
Mr. Marshall intentionally obstructed an investigation that office was
conducting into the NAACP’s illegal solicitation of clients to institute
lawsuits. The report states:

Thurgood Marshall refused to permit the authorized representative of the
Attorney General to examine certain letters and correspondence, but while sitting
at his desk mutilated such documents by cutting out signatures and addresses
at;(ll]etrlgin delivering said mutilated copies to the representative of the Attorney

A further example of Mr. Marshall’s antagonistic attitude toward
the rule of law is seen in his behavior at a meeting of the House of
Delegates of the Episcopal Church, held in St. Louis on October 20,
1964. A resolution was presented stating that some laws are “in basic
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conflict with the concept of human dignity under God. This church
recognizes the right of any person for reasons of conscience to disobey
such laws or social customs.’

Now, this resolution, which was designed to sanction illegal demon-
strations, was defeated. And when it was defeated, Mr. Marshall is re-
ported to have stormed out of the hall in protest.

Now, Mr. Marshall’s associations with groups of questionable loy-
alty is clearly relevant to his fitness to serve as a Justice of the Supreme
Court, and we believe that the committee should give these matters
serious consideration. This unfortunate penchant for associations with
organizations of a subversive nature runs throughout the nominee’s
career.

I would like to ]%;‘)int out that we are in no way challenging Mr.
Marshall’s loyalty. We are merely pointing this out as far as his lack
of judgment in his association with groups which would clearly dis-
qualify him for this position.

Now, the Daily Worker of November 24, 1947, reports that Thur-
good Marshall was among a group of attorneys who sent a telegram
to New York Congressmen asking them to oppose the contempt cita-
tions in the case of the so-called Hollywood 10; that is, individuals who
refused to answer questions as to Communist Party membership be-
fore a congressional committee.

Now, the National Lawyers Guild has been cited by the House Com-
mittee on Un-American Activities as a Communist front which, to
guote, “ig the foremost legal bulwark of the Communist Party, its

ront organizations and controlled unions,” and which, “since its in-
ception has never failed to rally to the legal defense of the Communist
Party ?’nd individual members thereof, including known espionage
agents.

Mr. Thurgood Marshall was shown to be an associate editor of the
Lawyers Guild Review in the May-June 1948 issue. He was a member
of the executive board of the National Lawyers Guild at least as
recently as December 1949. Now, the Washington Star of February
8, 1949, shows that he spoke at a public forum held in Washington by
the National Lawyers Guild and criticized the Federal loyalty
program.

Now, Mr. Marshall was also an active member of the International
Juridical Association, which has been described by the House Com-
mittee on Un-American Activities—that’s Report No. 1311 of 1944—as
a Communist front and an offshoot of the International Labor Defense.

Mr. Marshall’s entire legal career has been spent as a pleader for
the narrow special-interest group. Without at all going into the merits
of Mr. Marshall’s struggle for civil rights, it seems right that this nar-
row focus of his activities and interests should disqualify him from
serving in a position where he would be required to serve all of the
people. The nominee’s concentration on civil rights matters may also
be responsible for his failure to obtain a working knowledge of other
areas of the law, essential to the performance of his duties.

Now, in an otherwise favorab{)e article discussing Mr. Marshall’s
performance on the Court of Appeals;the New York Times of August
22, 1965, quotes a Government attorney as stating:

LT . . - S et Coadg
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In some of the early tax cases, Thurgood’s lack of knowledge was embarrassing.
I recall one case where a question he asked indicated that he didn’t even under-
stand the concept of a corporation. It was not a nice moment for anyone in that
courtroom.

Now, in an examination of Mr. Marshall’s record, then, would in-
dicate that his defiant attitude before this committee is no new de-
parture, but, rather, is on a par with his conduct throughout his public
career. We agree with Senator Ervin, who told the nominee:

If you don’t have any opinion on what the Constitution means, you ought not
to be confirmed.

The American people have a right to know the record and the legal
philosophy of a man appointed to a position with the awesome powers
and responsibilities of a Justice of the U.S. Supreme Court, and we
commend this committee for attempting to bring these matters inio the
open,

Thank you.

The Cuamman. We will adjourn now subject to the call of the Chair.

Senator Hart. Mr. Chairman, on that—before the witness leaves, I
would suggest that, we incorporate, either by reference or in fact, the
testimony given in connection with the hearing of this committee on
the nomination of Thurgood Marshall to be judge of the second cir-
cnit court where Dr. Kelly discusses the matter raised by the witness.
We reviewed this the last time the committee recommended the nomi-
nee. I hope we will this time.

The Cramrman. You want it copied in the record, or as an exhibit ?

Senator Harr. Well, I would be satisfied, Mr. Chairman, to have
only an excerpt of the testimony given by Dr. Kelly at that time,
found at the top of page 182, running for about eight paragraphs.

The Cramman. Well, let’s take the whole testimony as an exhibit.

(The material referred to follows:)

STATEMENT OF ALFRED H. KrLLY, PROFESSOR OF HISTORY, WAYNE STATE
UNIVERSITY, DETROIT, MICIL.

First, let me emphasize very strongly my firm belief in the integrity, honor,
and decency of Judge Thurgood Marshall,

It is my opinion that he is a man of the highest professional standards and
ideals, and that he is a credit to the American bar and to the Federal judiciary.

I had the privilege of working with him and observing him, at intervals, over
a period of some months, while he was engaged in the preparation of the briefs
in the now-celebrated case of Brown v. Board.

In that time I at no time heard him give expression to any unprofessional
ambition, standard, ideal, or objective. If the paper I read last December to the
American Historical Association conveyed to anyone the faintest implication
to the contrary, I can only say that this was not my intention and it is cer-
tainly not Judge Marshall’s responsibility. In fact, a good portion of that paper
was devoted to expressing my open admiration for Marshall’'s remarkable per-
sonality and vast abilities. The paper can be construed in no other fashion, un-
less it is misunderstood, misread. or guoted out of context.

Let us come now to a particular point in the paper which may have been con-
strued, quite honestly by some people, as touching unfavorably upon Judge
Marshall's professional ethics. The paper speaks of the preparation of the Brown
brief as involving, among other things, the development of a very ex parte argu-
ment.

The phrase used was “emphasizing facts, bearing down on facts, sliding off
facts,” and so on, :

Now it must be remembered that this paper was prepared for an audience
of professional historians. The analysis attempted to emphasize the profound

f
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difference in the way a lawyer develops an argument in a brief, making the
best he ean of his facts by. careful selection, emphasis, quiet omission, and so
on, from the way a historian handles evidence.

It is a vastly different technique than that which historians use, I assure you.
The nrgument in the brief was not history; it was advocacy. It was, in short, a
lawyer's brief, and the papér attempted to make that (lear to an audience of
historians,

This does not mean that the brief falsified facts, that it lied, or even that it
necessarily reached false conclusions. Within a large sense, most Reconstruction
:nstlorians believe it did not, again as the paper of last December tried to make
t clear.

Now the important point here is that within the ethics of the legal profession,
Thurgood Marshall's professional obligations required him to handle his avail-
able evidence in this fashion,

Again, he was functioning as an advocate, not as a historian. As one prominent
lawyer in Michigan told me:

“If I de . eloped an argument for a client in any other fashion, I would be dere-
lict in my duty.”

I have discussed this point with a great many responsible members of the
bar in the last few years and never did inquiry elicit other than emphatic agree-
ment upon this point,

In all probability, there is no lawyer now present in this room who disagrees
with this proposition. In short, to imply that because Marshall and his profes-
sional associates did not write professional history when they prepared their
brief in Brown v. Bourd, that they were thereby guilty of professional mal-
feasance, is grossly to misconstrue the modus operandi of the legal profession.

It may be worth while to observe, by the way, that the brief prepared by the
late Mr. John W, Davis for the respondents in Brown v, Board is, from a tech-
nical historical point of view, every bit as far from a balanced constitutional
history of reconstruction as is the NAACP brief,

Again, Mr. Davis’ brief was not history; it was advocacy. Yet no one has
indicted him for having argued his case adequately for his clients. No doubt he
would have been open to a charge of professional dereliction and malpractice had
he done otherwise.

Now as to possible factual diserepancies between certain of the details pre-
sented by Judge Marshall in his recent testimony before this subcommittee and
the points raised in my paper of last winter: Not a one of these so-called dis-
crepancies, if they are that, has any significant substantive quality or reflects in
any way on Judge Marshall’s character. They are trifling—one is tempted to say
pifiling. However, let me dispose of them as best I can.

First, Judge Marshall denies that he left the now-famous September conference
to raise money in Philadelphia. So be it. I used the phrase, at one point in this
account, it is my recollection that * * *> I had intended to check this point
specifically with NAACP officinls in New York before my paper reached the
public domain: unauthorized and unforewarned publication of the paper by the
Washington Star made that impossible.

I am sure Judge Marshall’s knowledge on this point s better than mine, and I
cheerfully accept any correction he may make.

Let me touch also on his point in testlmony that “we did not buy his argu-
ment * * *’ [meaning Kelly’'s argument in the original paper of September 1953].

This is perfectly correct.

In my paper of last December, I myself made this point very clearly and
emphatically. In fact, the argument finally used in the brief was developed and
refined after two or three tentative earlier arguments had been set up and
rejected.

The basic final historical argument, which I described last December as con-
taining a measure of actual historical truth, was the work of a great many minds.
If-it was even in pait mine, I am very proud. But Judge Marshall is in a better
position than anyone else to assess the contribution of the numerous persons
who'lent their efforts to the preparation of the brief last fall.

Finally, I observe with some astonishment and incredulity that some serious
attention has been paid.to a Marshall anecdote incorporated in the 1961 paper.

The paper, in the coutse of relating a series of aneédotes, tells how Marshall
on one occasion assured me in a moment of humorous irritation that “when we
colored folks take over, every time a white man draws a breath, he'll have to

pay a fine.”
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Judge Marshall has said solemnly that this does not represent his philosophy,
that he does not even recall making that remark. I do recall the remark, But the
remark was mordant humor, given exclamation by 2 man possessed of a powezful
sense of humor, and who expresses something of the excitement of verbal ex-
change in humorous hyperbole of this kind. The paper related this incident
merely as one of a series of anecdotes which atieinpted to portray something
of the nuances and coloration of a truly remarkable personality. To lift the re-
mark out of context and treat it as a threat or even a philosophical observation
is absurd, even grotesque, in its bizarre @istortion of reality.

It may be worth observing here that I have also head Marshall express per-
sonally his powerful conviction that communism and Marxism are fatal pitfalls
for the American Negro which must be avoided like the plague. I have heard him
speak also of the extreme care which he and other NAACP officials have used
to keep their organization free of Communist and Marxist contamination. On
more than one occasion Marshell in my presence bespoke his intense conviction
that the destiny of the American Negro is to be fulfilled in terms of the Amer-

ican constitutional system.

What he wanted for the Negro, he made clear, was first class citizenship. I
have heard him say, “We want no more ; we will not take less.”

That, gentlemen of the Senate Judiciary Committee, is Judge Marshall’s philos-
ophy as I have understood it.

Let me say in closing that I am proud to have known Judge Marshall and
proud of my small contribution to the Brown brief. I believe this case involved
one of the great steps forward in the fulfillment of the American democratic

dream,
It is my conviction that Thurgood Marshall’'s victory in Brown v. Board,

consistent as it was with the highest ethics of the legal profession, has already
earned himr a permanent position of honor in American history. And as a con-
stitutional historian, X belleve strongly that in his new capacity as a Federal
judge, he will prove to be an outstanding and preeminent judicial figure.

Gentlemen of 1o smycommittee, I thank you very much for your patience.

Senator Kennepy. Mr, Chairman, could we have some idea, if we
are gom% to adjourn, when we could expect a continuation of the
hearings

The Cuairman. Well, I have just had a request from a committee
member that he desires to ask some more questions, He is not ready
yet. As soon as he is ready, within a reasonable time we will call the
committee.

Senator KEnnNeEpY. Would you expect that to be any time within
the rest of this week ¢

The CrarMAN. I cannot answer that question. I would expect it
to be in the next day or so.

Senator Typines. Mr. Chairman, could we have the witness come
back then, too, because I may have some questions I will want to
ask him,

The Caarrman. Sure. Do you want to now ¢

Senator Typrnas. No.

The CHAIRMAN. YOUu mean——

Senator Typinas. That’s right.

The CrHATRMAN (continuing). Mr. Jaffe?

Senator T'ypinas, That’s right.

The Crarman. OK. Fine. And can we expect copies of your state-
ment, Mr. Jaffe?

Mr. JaFFE. Yes, sir. They will be here momentarily.

Thank you very much, Mr. Chairman

(Whereupon, at 12:30 p.m., the comthittee adjourned subject to the
call of the Chair.)
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NOMINATION OF THURGOOD MARSHALL

MONDAY, JULY 24, 19887
U.S. SENATE,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call, at 10:45 a.m,, in room 2228,
New d.‘S‘;i;:nate Office Building, Senator James O. Eastland, chairman,

residing.
P Present: Senators McClellan (presiding), Ervin, Hart, Kennedy,
and Thurmond. '

Also present : John H. Holloman, chief clerk.

Senator McCreLraN. The committee will come to order.

STATEMENT OF HON. THURGOOD MARSHALL—Resumed

Senator McCrLeLLAN. I note the presence of the photographers. Let
me ask you, Mr. Solicitor, if the snapping of these pictures in any way
bothers you.

Judge MarsHALL. No, sir.

Senator McCreLLAN. I understand when Senator Eastland presides
he doesn’t permit it. But when I hold hearings, as long as they do not
interfere or interrupt the proceedings, I have always been very gen-
erous toward the press and the photographers.

If you have no objection, as long as they do it very quietly, they
mag continue. . e

ery well. We will proceed.

Mr. Solicitor, last Wednesday, during the last day of hearings I
requested of the Chair that if there was no indication of any further
%uestioning at that time—which I anticipated there would be—that

be granted an opportunity to ask a few more questions.

I had received, during the proceedings that morning, information
concerning an article in which you had discussed wiretapping; but
I did not have the article, and therefore I could not question you about
it at that time. Since then I have procured it. I will let you have a copy
of it, if you wish to follow it, as I interrogate you ahout it. I had a
copy made.

am very concerned, as many other people are, about a condition
that prevails in our country today, not only with respect to crime
generally, but with respect to the tools that are made available to, or
withheld from, law enforcement officers to use in their efforts against
crime. And wiretapping or electronic surveillance has become a matter
of national concern; but I think it is something that is vital. I think
under proper regulations and court direction that it is absolutely in-
dispensible to an effective war on organized crime and on some of the

more heinous erimes that are committed.
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And for that reason, I wanted to ascertain your views because ap-
parently you have given a public statement which was quoted in the
rvess. 1 refer particularly to an article carried in the Washington
tvening Star of Thursday, December 1, 1966, headlined, “Marshall
Tells Investigators Bugging Is Out,” and subtitled, “Solicitor General
Cites Recent Ruling by Supreme Court.” The article is by Lyle Den-
niston. I am concerned about it and want to know, if you will tell this
committee, whether in your own mind you now entertain the fixed
belief or conviction that wiretapping or electronic surveillance, where
authorized by a court under proper statutes and guidelines, and so
forth, whether you have already concluded that the act itself would be
an invasion of privacy, that it violates the constitutional rights of the
individual.

Judge MarsrALL. Senator, first on the article itself: I thought in
my discussion with these investigators that I made it clear that if
there was a trespass on a man’s property, electronic surveillance is not
usable in a court. The article does not mention the trespass point at
all. I don’t blame the writer of the article. But my position at that
time was clearly stated, that if you trespass upon a man’s home or his
office or any place which means going into his place without permis-
sion, and set up an electronic device, 1t was my interpretation of the
Supreme Court decisions that that would be a violation of the man’s
rights under the fourth amendment.

Senator McCreLLAN. And that is irrespective of the procedures by
statute, irrespective of a court order directing it under authority of a
statute, you would still believe that it is unconstitutional?

Judge Marsuarn. Senator, I was speaking, as I remember, to Fed-
eral investigators.

Senator McCreLLAN. T don’t care whether it is Federal or State. We
can talk about Federal as far as I am concerned.

Judge MarsuarL. Under the rules the Federal investigators are not
allowed to trespass except on security matters.

Senator McCrEerLLAN. I am talking about a statute.

Judge Marsuarr. Well, Senator, I would respectfully refer to the
latest decision of the Supreme Court, which was the last decision, I
think, of Mr. Justice Clark, in the New York case of Berger, in which
the decision left open to the legislature, the Congress and the State
legislature the authority to set up regulations by which eavesdropping
could be done hy State order, the decision.

Senator McCrrraw. Are you saying that you do not subscribe to
the doctrine or the belief that it is unconstitutional to provide by
statute for such surveillance?

Judge Marsiart. I have not made up my mind on that one way or
the other. T am only guided by the Supreme Court’s decision in the
Reraer case at this time. And I think the matter is open. T believe that
the American Bar Association is working like mad on it, with several
committees. There are other committees that are working on it. I
helieve the legislatures, and T am sure the Congress, will come up with
legislation. And T have no fixed view onc way or the other how that
legrislation would stand up against the Constitution. I would have to
look at the act once it is passed.

Senator MoCrrruaN. Well, of course, it would depend upon the act,
but I am talking ubout in principle, co;:ld you draw an act that would
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be constitutional? What I am trying to ascertain, de you think one
could be drawn that is constitutional ?

Judge ManrszarL. 1 think one can be drawn that is constitutional.

genéltor MeCreLran. That would permit surveillance under a court
order ¢ : ’

Judge MarsHaLL. Not just that. It would have to be more.

Senator McCrerLAN. How much more ?

Judge MarsHALL. I don’t know. That is my whole point, Senator.

Senator McCreLrAN, That is what we get to. I know we get criti-
cized for trying to find out the philosophy of a nominee for the Su-
preme Court of the United States. But they are possessed of and they
are exercising a power that is lethal in my judgment to the security
of this Nation. And if we can’t get some idea of the nominee’s views
with respect to the Constitution of the United States, then how am I
to exercise my judgment and meet my responsibility in passing upon
the suitableness of that nominee? It has gotten to this point, If we
can’t find out some of the philosophy with respect to the Constitution,
what will be constitutional and what will not be, in a matter as grave
as the erime crisis in this country, I am in a quandary. What function
can I perform if all T am going to do is just confirm the nominee be-
cause he is a nice fellow, or because he has training? I perform my
function—if there is a clash of philosophies, one of which is danger-
ous to the country in my viewpoint, and the other makes the country
safe, and I have got to choose between them, and I can’t find out the
philosophy of the nominee, how am I going to function?

It becomes that simple, and T am trying to elicit an answer so that I
can make a judgment.

Senator HarT. M. Chairman, if I could.

I think the question, how much more than just a court order before
a tapping goes on, is not a question of philosophy, it is a question that
calls for an opinion, and a very tough one, on a constitutional question
which the nominee may be confronted with if he is confirmed. I think
there is a lot of difference between philosophy and how much more
than a court order is connhected with a thing like that.

Senator McCrerLrAN. The Senator can have his ¢wn opinion and he
can rationalize the thing as he wants to. But I know there is a crisis
in this country, a crime crisis. And I know that the philosophy of the
Supreme Court one way or the other on these vital issues is going to
be of untold consequence, and has already been, in my judgment, of
serious consequences to the crime situation. And if there is going to
be no change, if there is going to be a continuation, and if you sub-
scribe to the belief that you can’t use a weapon like this, I would just
simply like to know it. Of course the nominee can say that he doesn’t
know what he will do until the time comes, but I have got to act before
that time comes. I have voted once or twice against confirmation of
Supreme Court Justices, and at other times I have voted for them. I
have yielded and leaned over. And T have been greatly disappointed in
some instances and surprised in others. And here { am confronted
again with a critical situation in this country, anid a Court divided five
and four, as it has been -on many of these issues. And I think that di-
vision—and I have said it publicly many times in addresses, and I say
it anywhere in the presence of anyone—I think that division has
militated against society, and has served the welfare of the criminal.

81-914—67——138
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And T regret to say it. But I feel that way, and' I feel deeply about
it. And if there is going to be no change except to strengthen and rein-
force that philosophy, which I think 1s dangerous to the country, then
I have no alternative—that is: why I wanted to talk.to you. I mean
that from he very depth of my being. I am concerned. I don’t think we
can treat this thing indefinitely, continuously, and let-the crime rate
continue to pyramid and expect society to survive or our Government
to survive. L o -

You talk about democracy and liberty and all these things; I think
they are in jeopardy today in this country. Look at the riots every-
where. A sentiment has been built up over the country to the point
where some people feel that, if you don’t like the law, violate it. And
the Supreme Court takes the position that at its whim it can reverse
decisions on constitutional issues, on constitutional questions, consti-
tutional laws that have been the law of the land for a century. And
they can change the law. They don’t feel very strongly bound to en-
force it, to observe it and to follow it. No wonder the fellow out in
the street, thinks that, if the Supreme Court has no regard for prece-
dimt irgl law, and can change it when it wants to, why can’t I do as I

ease
P We have an intolerable situation in this country, and I would like
to find some way to check it. I would like to start at the top, for I think
that is where you need to start.

You may lecture me if you want to. I have told you what I think.

Judge MarsuaLL. Far be it from me to attempt to lecture you, sir.

I appreciate what you said, and appreciate your problem. And at
the same time I am equally certain that you would not want me to
prejudge a case that is certain'to come up to the Court. :

Senator McCreLLaN. T don’t want you to prejudge a case, I want
you to prejudge the Constitution that is here before us and tell me
whether the Constitution permits it or not. :

Judge MarsuALL. The question, as I understand it, what type of
legislation could Congress pass. | , :

Senator McCreLLAN. That is'only one of the questions, I am trying
to find out if you believe that a law can be written within the Consti-
tution with proper safeguards that will permit court directed sur-
veillance in criminal cases. ‘ ‘ - SR

Judge MarsuALL. I think it is possible, but I am not certain by any
means. I cannot be certain until I see the law.

Senator McCrerLran. Well, your uncertainty is going to leave me
pretty certain. I don’t say any given statute, of course you can’t pass
a given statute until youseeit. .. ., ... .o 00

“Judge MarsuanL. I must . have: misunderstood. your question. I
thought your question was, could .a statute: be drawn that would be
constitutional, B T T T ot A T

Senator McCrLELLAN. Yes. e

Judge MarsuarL. That igspeaking in the future. ' .
" Senator McCrerLan. Well, the constitutional document is not new,
it’s over 178 years old. It is not talking in the future to say what you
think the document means or what it pprmits or doesn’t permit, . -

Judge MarsnarL. I said, Senator, that I believe a bill could be
drawn which would have the necessary constitutional safeguards in.it.;
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I have not said that it could not be.drawn. But in saying that, I reserve
the right to look at the bill.

Senator MGCLeLLAN. Of course, anyone should reserve the right.
No one questions that.

I would like for this article, without objection, to be printed in the

record.
(The article follows:)

[From the Washington (D.C.) Evening Star, Dec. 1, 1966]

ALL EAVESDROPPING CALLED ILLEGAL—MARSHALL TELLS INVESTIGATORS BUGGING I8
Our—SoriciToR GENERAL CITEs RECENT RULING BY SUPREME COURT

(By. Lyle Denniston)

Solicitor General Thurgood Marshall today warned U.S. prosecutors that all
eavesdropping is illegal, no matter how: it is done,

He told them not to become involved in any form of eavesdropping if they
want to win cases. “Eavesdropping is eavesdropping in my book,” the govern-
ment’s top legal advocate said in a speech here.

“According to the latest Supreme Court decision,” Marshall said, “the evil
is in the eavesdropping and not in the device being used.”

He apparently was referring to the high court’s decision last month in the
case of Washington lobbyist Fred G. Black, Jr.

The case, and the pending criminal case against Bobby Baker, prompted the
Justice Department to order an “extensive review” of old and new federal
criminal cases,

AIMED AT BUGGING

The review is designed to eliminate the effects of electronic eavesdropping,
or “bugging.”

This could mean that many cases may have to be tried again or dropped.

Speaking off the cuff, Marshall told the Association of IFFederal Investigators:

“It is unfair to U.S. prosecutors and the government for investigators to make
legal moves which may erop up years later in court and prevent what otherwise
would be a solid conviction.”

Revelations of bugging by FBI agents already have led to Supreme Court
reversal of Black’s conviction on tax evasion charges, a government proposal
that one other tax evasion conviction be wiped out, and'a disruption of a govern-
ment prosecution of a federal estate tax case,

Marshall’s interpretion of the meaning of the high court ruling in the Black
case suggested that the justices had adopted a new doctrine on the validity of
eavesdropping.

Since 1961, the legal rule that had applied was that eavesdropping was illegal
if the device used had physically penetrated private property—as, for example,
the penetration of a wall by a “spike mike.”

However, the solicitor general’s comments indicated he now understands the
law to be that all eavesdropping is unlawful.

Marshall spelled out that understanding by giving a broad definition of eaves-
dropping. He said it was “listening to the conversation of someone who speaks
in such a manner that he is under the impression that only the person to whom
he is talking hears what he is saying.”

The Supreme Court’s majority opinion in the Black case did not say, in so
many words, that the justices were following a new legal rule.

However, Justice John M, Harlan, in a dissent said :

“The only basis I can think of for justifying this decision (to reverse the
conviction) is that any governmental activity of the kind here in question auto-
matically vitintes—so as at least to require a new trial—any conviction occurring
during the span of such activity.”

Marshall, in & memorandum filed at the high court last night, disclosed that
the “extensive review” is going ahead on past and pending cases that might
have been based on evidence gathererl by bugging.

The review could either confirm or refute the belief held widely here that
bugging has been used widely by the FBI and other agencies.
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Justice Department aides indicated that the review is not restricted to any
time period, so the new look at old cases may be reaching well into the past.

However, these aides sald “we don’t think this will lead to wholesale reopen-
ings,” of settled cases. “It will affect only a relatively few cases, maybe one in
thousands,” one gource said.

If the review shows that eavesdropping has been done in any past case, and if
it reveals that the evidence obtained that way was actually used for prosecution,
courts will be asked to re-examine and perhaps throw out the conviction.

In cases that have not yet been tried, the solicitor general said, the govern-
ment will not prosecute until it is sure it will be making no use—direct or in-
direct—of evidence “obtained in violation of a defendant’s protected rights.”

Marshall said the review ‘“will necessarily be a time-consuming process but will
be diligently pursued to completion.”

He also disclosed that acting Attorney General Ramsey Clark last month told
all U.S. attorneys—the government’s chief prosecutors—that they “must never
proceed with any investigation or case which includes evidence illegally obtained
or the fruits of that evidence.”

Disclosure of this approach and the broad review of cases came as Marshall—
for the second time this year—confessed to the Supreme Court that a case already
disposed of there had involved bugging.

Last month, the justices refused to review the tax-evasion conviction of a
Brooklyn man, Joseph F, Schipani.

The court had made up its mind on the basis of legal papers which did not
mention the bugging that the solicitor general reported yesterday.

Marshall told the justices that he became aware of the bugging of Schipani
“since Nov, 21"—two weeks after the court refused to hear Schipani’s appeal.

The solicitor general’s admissions to the court were similar to those he had
made in the Black case. Then, for the first time in history, the government volun-
tarily reported it had used an electronic bug to spy on a suspect.

The revelation in the Schipani case was different in this respect. Marshall said:
‘“We cannot say in the instant case that none of the evidence used by the govern-
ment a,ti his trial was obtained, either directly or indirectly, from an improper
source.

Marshall urged the court to nullify the Schipani conviction and to send the case
back to a lower court “for a new trial, should the government seek to prosecute
petitioner (Schipani) anew.” In the meantime, Schipani will not be ordered to
begin a 3-year prison term to which he had been sentenced.

The bug nused in the case was identified only as a microphone installed at “a
place of bus:ness” visited frequently by Schipani.

It was understood that the microphone was installed Jan. 10, 1961.

Marshall’s i smorandum said that the FBI had approved the installation, just
as he had said the FBI was responsible for the Fred Black bugging.

And, as in that case, other department aides disputed that the I'BI alone was
responsible.

The solicitor general said a microphone in the Schipani case was put in because
the FBI believed that the business establishment *was being utilized for purposes
connected with organized crime.”

Marshall reported that Schipani himself was not the subject of the eavesdrop-
ping by FBI agents but that he did take part in “various conversations elec-
tronically monitored on a number of occasions in 1961."”

The memorandum also revealed that agents of the Treasury’s Alcohol and
Tobacco Tax Division had bugged another place visited by Schipani. Investigation
of that is still going on, Marshall said, but “it appears that the surveillance lasted
for a brief period and that no relevant information relating to him was obtained.”

Senator McCrerraN. You are quoted in the first paragraph of this
article as follows:

Solicitor General Thurgood Marshall warns U.S. prosecutors that all eaves-
dropping is illegal, no matter how it is done.

Isthat a true statement ?
. Judge MarsuaLL. The statement, Senator, was qualified by, if there
is an unlawful trespass. ’ '

Senator McCrLeLLAN. I don’t see that in here.
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Judge MarssALL, That is what I said. That is the basis of it.
Senator McCLELLAN (reading) :

He told them not to become involved in any form of eavesdropping if they

want to win cases.
“Eavesdropping is eavesdropping in my book,” the Government's top level ad-

vocate sald, in a speech here,

Any qualification on that?

Judge MarsHaLL. On the same qualification, if it is by trespass.

Senator McCrerLLan. Well, let’s see what you mean by the word
“trespass.” Do you regard it as a trespass to use any device to penetrate
through the walls of a building, to listen in on the conversation that
takes place in there?

Judge MarsuaLL. If it is & man’s home or his private office, or any
place that is his own as of today, it is my understarding that under
the decision of the Supreme Court, that is a trespass. '

Senator McCreLraN. Well, it may be, without any statute authoriz-
ing it. o

%’udge MarsHALL. Yes, as of today.

Senator McCreLran. Without any statute authorizing it. But the
question is, under those circumstances where there is a law authorizing
it, if it is constitutional, would you call that trespassing, and wouldn’t
that be there under all circumstances ¢

Judge MarsHALL. I can’t comment on the law to be.passed.

Senator McCreLLAN. The article continues:

Marshall spelled out—
That is on the second page there—

Marshall spelled out that understanding by giving a broad definition of eaves-
dropping, Ie said it was “listening to the conversation of someone who speaks
in such a manner that he is under the impression that only the person to whom
he is talking hears what he is saying.”

Now, would that apply to all circumstances where a man might
think he is talking to another in confidence and someone happened to
be in a position without the knowledge of the ¥arty talking to hear
what he said, would that come under the head of eavesdropping, even
though he is there for the purpose of trying to hear?

Judge MarsHALL. No, As witness our brief in the Hoffa case.

Senator McCreLrAND. This didn’t clarify that. That is why I asked.

Judge MarsnaALL. No, sir, it doesn’t. You asked my position, and that
is my position. It was stated in the Hoffa case.

Senator McCreLran. That is why I have been trying to get your
position on some of these things.

We are confronted with this device. And I have no hesitancy in say-
ing that in my judgment, again, it is a weapon that is imperative—if
we are going to be successful in the war, particularly, on organized
crime, and in combatting other serious crimes in this country, I think
the law enforcement officials are going to have to be equipped with it.
I cannot support the nomination of anybody, I don’t care who he is
from a brother up and down, who I think will not sustain the right of
the sovereign to protect itself against internal danger, especially with
the Constitution authorizing a reasonable search and seizure. Iythink
this is an issue that we have got to settle. And if I can’t get some satis-
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faction, I cannot support the confirmation of any nominee who would
not sustain properly safeguarded wiretapping or electronic surveil-
lance as an essential weapon against crime. :

Judge MarsHALL. Senator, I think it was the original statement that
the unreasonableness is the point that is to be decided. Is it? I think
our only differvence is as to prejudging what safeguards will be put in
what legislation.

Senator McCrerLan. I haven't tried to enumerate a single one. I just
used the word “adequacy.”

Judge Marsnarr. I think if a bill can be drawn with adequate con-
stitutional safeguards, of course it would be all right. I don’t see any
problem with it. But we get to the question——

Senator McCLELLAN. You have some doubt.?

Judge Marsiarr. In approaching the future of this country Y have
very little doubt as to what wo can do. We can meet situations as they
come up and we can meet them in a constitutional fashion.

Senator McCrELLAN. We haven’t been meeting the crime situation
very successfully.

Judge MarsnarL. I agree.

Senator McCLELLAN. Very well.

-~ ANy questions?

Senator Ervin. I have one or two questions.

It is always dangerous to attempt to quote a constitutional pro-
vision. But is not fair to say that the fourth amendment merely states
that the right of the people to be secure in their persons and houses
and papers and effects against unreasonable searches and seizures
shall be inviolate, and no warrants shall be issued except upon prob-
able caunse supported by oath or affirmation particularly describing
the person or thing to be seized. Isn’t that substantially what the
fourth amendment said ?

Judge Marsiarr. Yes, sir.

Senator Ervin. Now, if there is no trespass, the search and seizure
is not unreasonable within the purview of the fourth amendment.

Jndge MarstiaLn, I have no quarrel with that.

Senator Ervin. And it is well recognized by courts that officers of
the law may be empowered by search warrants issued by the court
upon probable cause to enter upon the premises of a person against
the will of the person, and search for and seize articles which are il-
legal or articles which can be used for evidence found on those prem-
ises, isn’t that true?

Judge Marsitarn. We have stated that in one of the latest cases in
the Supreme Court. And the Solicitor General filed a brief of amicus
curiae in the case involving the use of evidence seized by special
warrant,

Senator Frvry. Does not the recent decision excluding evidence ob-
tained by an eavesdropping device hold that if the use of the eaves-
dropping device involves trespass npon the premises of the accused,
the use of such evidence is unconstitutionals isn’t that the effect of it?
In other words, if officers search upon their own authority, or, rather,
use an eavesdropping device upon their own authority, and their use
of the eavesdropping device entails the trespass upon the property of
the individual, then the search is unreasonable under the fourth amend-
ment, isn’t it ¢
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Judge MarsuALL, Generally, that is correct. - S :

Senator Ervin. Now, is it not implied in the fourth amendment that
a statute which authorizes the use of electronic devices to obtain evi-
dence relevant to a crime, or relevant on the trial of an accused, which
is supported by a showing of Probable cause, would be permitted ?

Judge MarsuALL. Senator, the Berger case held that the order signed
by the judge was too broad. And that was the fundamental basis. That
case said that the statute was too broad, but left open the opportunity
of any State to pass a statute which would not have the effect of the
New York statute, and an order that would not have the breadth
of the New York order.

Senator Ervin. But is there any valid distinction between a search
and seizure in which officers seize papers of the owner of a property
under a search warrant based upon probable cause and the use of
electronic devices to seize the conversation of the inhabitant of the
house, if the use of an electronic device for that purpose is based upon
the warrant issued upon probable cause?

Judge MarsuarrL, I think that point was left open in the Berger
case. I think there will have to be some further litigation and clari-
fication on it.

Senator Ervin. Of course, in many cases the seizure of papers in
one’s house is for the use of those papers as evidence, is it not?

Judge MarsiavL. Yes, sir.

Senator Ervin. And it is quite conceivable, is it not, that officers can
seize the conversation of a person by an eavesdropping device for the
purpose of using it as evidence, isn’t 1t ?

Judge MarsiraLL, It is conceivable,

Senator Enrvin. And is there anything in the Constitution that
would prevent that, provided it is done pursuant to a warrant issued
upon probable cause showing the relevance of it to some cause?

Judge MarsHaLL. I suy at this time I don’t know, because the Berger
case left it open. And I am not too sure which way the Constitution
calls on that. ,

Senator Envin. I can’t see any difference in principle between seiz-
ing a tangible thing and seizing an intangible thing. Unreasonable
searches and seizurves of the person are forbidden, but reasonable
searches and seizures of the person are allowed. And after all, a man’s
voice is nothing more than part of his person, like his hand.

I have undertaken to quote a statement made by Chief Justice Stone
when he was Associate Justice of the Supreme Court. He was speak-
ing of the failure of the Constitution to put any limitation upon him-
self and his associates on the Supreme Court. He said this:

While unconstitutional exercise of power by the Executive and the Legislative
Branches of the Government is subject to judicial restraint, the only check
upon our exercise of power is our own sense of self-restraint,

I think Chief Justice Stone made a statement of absolute truth when
he said that. Although the Constitution provides that Congress and
the States may change a decision of the Supreme Court by a consti-
tutional amendment, it is practically impossible to obtain a constitu-
tional amendment because it takes two-thirds of the vote of each
IHouse of Congress, and three-fourths of the States to do so. And it
is exceedingly difficult to get the necessary support to circumvent a
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Supreme Court decision. For some reason too strange for me to fathom,
people who are very much inclined to condemn unwarranted exercise
of constitutional power by the President or by the Congress seem to
regard the exercise of such power by the Supreme Court as something
rather sacrosanct. ,

It is often said that the President of the United States is the most
powerful public official in the world. I am inclined to question that
statement. The President can be restrained by the Supreme Court, and
he can be restrained in some ways by.the Congress. But I know of no
power on earth that can restrain a Supreme Court Justice in an effec-
tive manner except his own self-restraint. A Supreme Court Jus-
tice who writes or concurs in opinions which add something to the
Constitution which is not there, or subtracts something from tﬁne Con-
stitution which is there is not exercising the self-restraint which is
necessary for the preservation of a constitutional government in
America. That is what concerns me. What gives me concern is this:
As a Member of the Senate I have a highly important responsibility.
The American_people have the right to be governed by the constant
and certain principles of the Constitution, rather than by the incon-
stant and uncertain wills of Supreme Court Justices or any other
public officials. And I have responsibility to do everything I can to
sec that the American people are not deprived of that right. And I
intend to perform my duty in that regard, because I realize that Jus-
tice Sutherland stated a very tragic truth when he said, in essence,
that the saddest epitaph for the loss of a right is that those who had
the power failed to stretch forth a saving hand while there was yet
time. I am deeply concerned about this matter. I want to be just to
the nominee, and I want to be faithful to my trust to the American
people asa U.S. Senator.

I love the Constitution. I am absolutely convinced that the faithful
observance of the principles of the Constitution by the President, by
the Congress, and by the Supreme Court is essential to the preserva-
tion of constitutional government in America. Apart from the Con-
stitution, our country and all the human beings in it are without any
security against anarchy on the one hand and tyranny on the other.
And that is the reason that I have made these inquiries at length.

That is all.

Senator McCeLLAN. Any other questions?

Senator Thurmond, any questions?

Senator THurMoND. Mr. Chairman, I just want to make this ob-
servation. The Congress does have some power over the Supreme
Court. They can limit the appellate power of the Supreme Court. Do
you agree to that?

Judge Marsmarny I didn’t hear—limit ?

Senator TaurMoND. They can limit the appellate power of the Su-
preme Court ; the Constitution provides that.

Judge Marsmarr. Yes, that is the way I understand it.

Senator THUrRMOND. You agree to that. And Congress does have
power over the Supreme Court to the extent that they can impeach a
member of the Supreme Court. Do you agree with that?

Judge MarsHALL. Certainly.

Senator THuUrdoND. I realize that the way Congress is now consti-
tuted that the latter would be practically impossible, but the time

!
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may be coming when public opinion is going to crystallize to such an
extent that Congress will have the courage to limit the appellate power
of the Supreme Court, and that it will have the courage to impeach
members of the Supreme Court if they flagrantly violate the Consti-
tution. And if they flagrantly violate the Constitution, do you feel
that they ought to be impeached ?

Judge Mars#zaLrL. That is np to Congress. I think that the impeach-
ment is left——

Senator TaurMmonD. I understand. But I am asking you, though,
that if the members of the Supreme Court do not follow the Constitu-
tion, do you feel that it is the duty of Congress to impeach them? .

Judge MarsHALL, If they violate the Constitution. But I don‘t be-
lieve Congress has the right to impeach any Judge if in the opinion of
some Congressman they wrongly interpret the Constitution.

Senator TrurmonD. I am not speaking of some Congressman. You
know that impeachment would have to originate with the House, they.
would have to bring the impeachment proceedings. The Senate would
sit as a jury and act upon the proceedings. So you would have the
House originating the proceedings and the Senate acting by a two-
thirds majority to convict on the impeachment. But I just wondered
what your thinking was, if a Supreme Court member does not follow
the Constitution, if you felt he ought to be impeached.

Judge MarsHALL. I have no position on that, because I can’t con-
ceive of a situation you are talking about. If you mean that a Supreme
Court Justice, or indeed the Supreme Court 1itself, interprets the Con-
stitution differently from the way Congress wants it interpreted, that
Congress has a right to impeach, I don’ believe that.

Senator THUrMOND. I was afraid you would take that position.

I have no more questions. '

Senator Ervin, I can’t forbear making some observations at this
point. :

We had a great law teacher in North Carolina: Dean Mardeca of
Trinity College, now Duke University. He said that the law makes
strange requirements of different people; that it requires the layman to
know every jot and tittle of the law; and that it requires the lawyer to
know a reasonable amount of the law, but that it does not rcauire the
judge to know a damned thing. I have to differ with my friend from
South Carolina about the power of impeachment. I don’t think the
House can impeach a member of the Supreme Court because of his
ignorance of law or because of his lack of fidelity to the meaning of the

onstitution when he undertakes its interpretation. The Constitution
authorizes the House to impeach public officials for high crimes and:
misdemeanors. I don’t believe a Supreme Court Judge’s ignorance of
the Constitution or his lack of ability to interpret the Constitution
correctly is a high erime or a misdemeanor regardless of its serious
consequence to the nature.

I am also troubled about what the Supreme Court might do in the
future about the provisions of the third article of the original Consti-
tution which apparently has given Congress the power to curtail the
appellate jurisdiction of the Supreme Court. The Supreme Court
might hold an act of Congress doing so unconstitutional, and I don’t
Inow what the country could do in that case. Consequently, I don’t
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think we have any protection outside the self-restraint of the members
of the Court. ‘

Senator TruorMonp., I might make a statement on this interpreta-
tion part, Mr, Chairman.

I think when a Supreme Court Judge blatantly violates the Consti-
tution it is in a different category than just an ordinary case of inter-
protation. And I want to make that distinction.

Senator McCreLLAN. Very well. If there are no other questions, the
acting chairman will make this observation and announcement,

I understood this hearing was called' this-morning so that I might
interrogate the nominee further, I did not know that I would be ex-
pected to chair the committee this morning until shortly after the
committee convened. And I am making this statement as a premise to
what I am now about to say. There has appeared here this morning a
gentleman who wishes to testify by the name of George W. Williams,
of Baltimore. I have not talked with him and T do not know what his
statement will be, of course. He advises that he does not have a pre-
pared statement. And I understand that he would prefer not to submit
a statement for the record. But I don’t feel at liberty to permanently
deny him the right to appear. And, therefore, I am going to leave that
matter to the discretion of the chairman.

I have no instructions from the chairman about closing the hearing,
or adjourning it. So I am simply going to recess the hearing, subject
to the call of the chairman. I would suggest to the gentleman here
that he prepare a statement for the record. If he doesn’t want to do
that, then he should take the matter up with the chairman of the
committee.

I don’t know the intentions of the chairman. I haven’t talked to him.
I thought he would be here this morning.

Thank you very much, Mr. Nominee.

The committee will stand in recess, pending such action as the chair-
man may direct.

(Thereupon, at 11:25 a.m. the committee adjourned, subject to the
call of the Chair.)

(Senator Dirksen requested that the following letter be made a part
of the record:)

DistrICT OF COLUMBIA REPUBLICAN COMMITTEF,
Washington, D.C., July 14, 1967.

CHAIRMAN, SENATE JUDICIARY COMMITTEE,
U.8. Senate, Washington, D.C.

DEAR SIR: We are hopeful your Committee will favorably report and approve
the nomination of Thurgood Marshall to be Associate Justice of the Supreme
Court of the United States,

Both in private practice and in public office he has demonstrated those qualities
which we admire in members of our highest judicial tribunal; i.e., moderation,
reasonableness, a judicial temperament, and a balanced approach to controversial
and complicated national problems,

At a time when race relations in the United States seem to be regressing to a
point where we may join the historical pattern of perpetual racial hostility
similar to that that exists between Greeks and Turks in Cypress, or French and
English in Canada, or Arabs and Jews in the Middle East, or French and Alge-
rians in North Afriea, it is important to the Nation to have a qualified member of
the Negro community sitting on the Supreme Court.

Respectfully yours, .
CARL L. S1IPIEY,
Chairman,
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