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THE GENOCIDE CONVENTION

MONDAY, JANUARY 23, 1950

UNITED STATES SENATE,
COMMIT'IM ON FOREIGN RELATIONS,

SUBCOMMITTEE ON THE GENOCIDE CONVENTION,

Wa8hington, D. C.
The subcommittee met, pursuant to notice, at 10 a. m., in room 318,

Senate Office Building, Senator Brien McMahon (chairman of the
subcommittee) presiding.

Present: Senators McMahon (chairman of the subcommittee),
Thomas of Utah, Pepper, Hickenlooper, and Lodge.

Senator MCMAHoN. Ladies and gentlemen, the hearing will come
to order.

PURPOSE OF THE HEARINGS

We are here as a subcommittee of the Foreign Relations Com-
mittee of the Senate for the purpose of considering a message from
the President of the United States in which he transmitted to the
Senate a Convention on the Prevention and Punishment of the Crime
,of Genocide, which was adopted unanimously by the General Assembly
of the United Nations in Paris on December 9., 1948, and signed on
behalf of the United States on December 11 of the same year.

We are informed that the convention was signed only after very
extensive negotiations conducted under the auspices of the United
Nations, that lasted for some 2 years, and I do not need to describe
for the record the incidents and the acts of horror which brought men
together for the purpose of defining this situation as an international
crime, because those horrible events are only too vivid in our memories.

The committee was disappointed when we learned that the Sec-
retary of State could not appear. We know that he wanted to, but
he has another commitment, a previous commitment, which made this
impossible. I have been assured, however, that if at the end of this
hearing there are questions that remain unanswered, or the full com-
mittee desires to hear the Secretary of State, lie will be glad to appear.

SUGGESTED METHOD OF PROCEDURE

So many have asked the committee to be heard that the committee
urges witnesses to make their oral testimony as short as possible, and
to leave with us in written form all the information they wish. All
testimony, both oral and written, will be printed for the use of the
committee and the Senate on this matter.

Our disappointment at the inability of the Secretary of State to
appear is very much mitigated by the fact that we have with us a
distinguished member of the staff of the State Department, Mr. Dean
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Rusk, who is Deputy Under Secretary of State, and we also have
with us Mr. Philip B. Perlman, Solicitor General of the United States,
who will testify ior the Department of Justice on this matter. Mr.
Perlman's deep interest in this whole subject is known to all of us,
and I am sure that these two witnesses will be helpful in interpreting
the convention. They will be followed, I believe, by Judge Robert
Patterson an old friend of ours, a former very distinguished Secre-
tary of War, who will speak for the United States Committee for a
United Nations Genocide Convention.

Will you come right up here, Dean Rusk, and take this seat so we
can get going ?

Before you start perhaps I should submit for the record the message
of the President.

(The message referred to is as follows:)

[Executive 0, 81st Cong., lst seas.]

MESSAGE FROM THE PRESIDENT OF THE UNITED STATES, TRANMITTING A CERTIFIED
COPY OF THE CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE CRIME OF
GENOCIDE, ADOPTED UNANIMOUSLY BY THE GENERAL ASSEMBLY OF THE UNITED
NATIONS IN PARIS ON DECEMBER 9, 1948, AND SIGNED ON BEHALF OF THE UNITED
STATES ON DECEMBER 11, 1948

THE WHITE HOUSE, June 16, 1949.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to ratification,
I transmit herewith a certified copy of the convention on the prevention and
punishment of the crime of genocide, adopted unanimously by the General Assem-
bly of the United Nations in Paris on December 9, 1948, and signed on behalf
of the United States on December 11, 1948.

The character of the convention is explained in the enclosed report of the
Acting Secretary of State. I endorse the recommendations of the Acting Secretary
of State in his report and urge that the Senate advise and consent to my ratifica-
tion of this convention.

In my letter of February 5, 1947, transmitting to the Congress my first annual
report on the activities of the United Nations and the participation of the
United States therein, I pointed out that one of the important achievements of the
General Assembly's first session was the agreement of the members of the United
Nations that genocide constitutes a crime under international law. I also em-
phasized that America has long been a symbol of freedom and democratic progress
to peoples less favored than we have been and that we must maintain their
belief in us by our policies and our acts.

By the leading part the United States has taken in the United Nations in pro-
ducing an effective international legal Instrument outlawing the world-shocking
crime of genocide, we have established before the world our firm and clear policy
toward that crime. By giving its advice and consent to my ratification of this
convention, which I urge, the Senate of the United States will demonstrate that
the United States is prepared to take effective action on its part to contribute to
the establishment of principles of law and justice.

HARRY S. TRUMAN.

(Enclosures: (1) Report of the Acting Secretary of State, (2) certified copy of
convention on the prevention and punishment of genocide.)

DEPARTMENT OF STATE,
Washington, D. 0.

The PRESIDENT,
The White House:

I have the honor to transmit to you a certified copy of the convention on the
prevention and punishment of the crime of genocide, adopted unanimously by
the General Assembly of the United Nations in Paris on December 9, 1948, with
the recommendation that it be submitted to the Senate for Its advice and consent
to ratification.
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The convention defines genocide to mean certain acts, enumerated in article
II, committed with the intent to destroy, in whole or in part, a national, ethnical,
racial, or religious group, as such. These acts are discussed below.

The basic purpose of the convention is the prevention of the destruction of
a human group as such. The first resolution of the General Assembly on this
subject, 96 (I), adopted unanimously by the members of the United Nations on
December 11, 1946, succinctly pointed out that-

"Genocide is a denial of the right of existence of entire human groups, as
homicide is the denial of the right to live of individual human beings."

The resolution also pointed out that genocide shocks the conscience of man-
kind, results in great losses to humanity and is contrary to moral law. Of course,
homicide also is shocking, results in losses to humanity and is contrary to moral
law. The distinction between those two crimes, therefore, is not a differencoE in
underlying moral principles, because in the case of both crimes, moral principles
are equally outraged. The distinction is that in homicide, the individual is the
victim; in genocide, it is the group.

The General Assembly declared in this resolution that the physical extermina-
tion of human groups, as such, is of such grave and legitimate international
concern that civilized society is justified in branding genocide as a crime under
international law. The extermination of entire human groups impairs the
self-preservation of civilization itself. The recent genocidal acts committed by
the Nazi Government have placed heavy burdens and responsibilities on other
countries, including our own. The millions of dollars spent by the United States
alone on refugees, many of them the victims of genocide, and the special immi-
gration laws designed to take care of such unfortunates illustrate how genocide
can deeply affect other states. On September 23, 1948, Secretary of State
Marshall stated that-

"Governments which systematically disregard the rights of their own people
are not likely to respect the rights of other nations and other people and are
likely to seek their objectives by coercion and force in the international field."

It it not surprising, therefor, to find the General Assembly of the United Na-
tions unanimously declaring that genocide is a matter of international concern.

Thus, the heart of the convention is its recognition of the principle that the
prevention and punishment of genocide requires international cooperation. How-
ever, the convention does not substitute international responsibility for state
responsibility. It leaves to states themselves the basic obligation to protect
entire human groups in their right to live. On the other hand it is designed
to insure international liability where state responsibility has not been properly
discharged.

The convention was carefully drafted and, indeed, represents the culmination
of more than 2 years of thoughtful consideration and treatment in the United
Nations, as the following important steps in its formulation demonstrate:

The initial impetus came on November 2, 1946, when the delegations of Cuba,
India, and Panama requested the Secretary-General of the United Nations to
include in the agenda of the General Assembly an additional item: the preven-
tion and punishment of the crime of genocide. The Assembly referred the item
to Its Sixth (Legal) Committee for study.

At its fifty-fifth plenary meeting on Decemebr 11, 1946, the Assembly adopted,
without debate and unanimously, a draft resolution submitted by its Legal Com-
mittee. This resolution, referred to above, affirmed that "genocide is a crime
under international law." It recommended international cooperation with a
view to facilitating the prevention and punishment of genocide, and, to this end,
it requested the Economic and Social Council of the United Nations to undertake
the necessary studies to draw up a draft convention on the crime.

Pursuant to this resolution a draft convention on genocide was prepared by
the ad hoc Committee on Genocide in the spring of 1948, under the chairmanship
of the United States representative on this committee. The draft was again
discussed by the Economic and Social Council in July and August 1948 In Geneva,
and then In the Legal Committee of the General Assembly at its third regular
session in Paris, where again the United States delegation played an important
role in the formulation of the draft convention.

On December 9, 1948, the General Assembly unanimously adopted the con-
vention to outlaw genocide, which was signed by the United States 2 days later.
When signing, the United States representative said, in part:

"I am privileged to sign this convention on behalf of my Government. which
has been proud to take an active part in the effort of the United Nations to bring
this convention into being.
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"The Government of the United States considers this an event of great im-
portance in the developmreht of international law and of cooperation among states
for the purpose of eliminating practices offensive to all civilized mankind."

(;enocide is a crim- which has been perpetrated by man against man through-
out history. Although man has always expressed his horror of this heinous
crime, little or no action had been taken to prevent and punish it. The years
immediately preceding World War II witnessed the most diabolically planned
and executed series of genocidal acts ever before committed. This time there
was to be more than mere condemnation. A feeling of general repulsion swept
over the world, and following the war manifested itself in the General Assembly's
resolution of December 1946. It Is this resolution to which the Legal Committee
gave full content by providing the General Assembly with a legal instrument
designed not only to prevent genocidal acts but also to punish the guilty.

The genocide convention contains 19 articles. Of these, the first 9 are of a
substantive character, and the remaining 10 are procedural in nature.

The preamble is of a generall and historical nature.
Article I carries into the convention the concept, unanimously affirmed by the

General Assembly In its 1946 resoltion, tlt genocide is a crime under inter-
national law. In this article the parties undertake to prevent and to punish the
crime.

Article II specifies that any of the following five acts, If accompanied by the
Intent to destroy, in whole or in part, a national, ethnical, racial, or religious
group, constitutes the crime of genocide:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or In part;
(d) Imposing measures intended to prevent births within the group; and
(e) Forcibly transferring children of the group to another group.

This article, then, requires that there should be a specific intent to destroy a
racial, religious, national, or ethnical group as such in whole or in part. With
respect to this article the United States representative on the Legal Committee
said:

"I am not aware that anyone contends that the crime of genocide and the crime
of homicide are one and the same thing. If an individual is murdered by another
individual, or indeed by a government official of a state, a crime of homicide has
been committed and a civilized community will punish it as such. Such an act
of homicide would not in itself be an international crime. To repeat the opening
language of the resolution of the General Assembly of December 1946, "genocide
is a denial of the right of existence of entire human groups." This remains the
principle on which we are proceeding.

"However, if an individual is murdered by another individual, or by a group,
whether composed of private citizens or government officials, as part of a plan
or with the intent to destroy one of the groups enumerated in article 2, the inter-
national legal crime of genocide is committed as well as the municipal-law crime
of homicide."

The destruction of a group may be caused not only by killing. Bodily mutila-
tion or disintegration of the mind caused by the imposition of stupefying drugs
may destroy a group. So may sterilization of a group, as may the dispersal of
its children.

Article III of the convention specifies that five acts involving genocide shall be
punishable. These five genocidal acts are-

(a) The crime of genocide itself;
(b) Conspiracy to commit genocide:
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide; and
(e) Complicity in genocide.

The parties agree, in article IV, to punish guilty persons, irrespective of their
status.

In article V the parties undertake to enact, vin accordance with their respective
constitutions," the legislation necessary to implement the provisions of the con-
vention. The convention does not purport to require any party to enact such
legislation otherwise than in accordance with the country's constitutional pro-
visions.

Article VI makes it clear that any person charged with the commission of
any of the five genocidal acts enumerated In article III shall be tried by a
court of the state in whose territory the act was committed, or by such inter-
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national penal tribunal as may have jurisdiction with respect to those states
accepting such jurisdiction. Thus, the commission in American territory of
genocidal acts would be tried only in American courts. No international tri-
bunal is authorized to try anyone for the crime of genocide. Should such a
tribunal be established, Senate advice and consent to United States ratification
of any agreement establishing it would be necessary before such an agreement
would be binding on the United States.

By article VII the parties agree to extradite, in accordance with their laws
and treaties, persons accused of committing genocidal acts: none of such acts
is to be considered a political crime for the purpose of extradition. The United
States representative on the Legal Committee, in voting in favor of the convention
on December 2, 1948, said:

"With respect to article VII regarding extradition, I desire to state that until
the Congress of the United States shall have enacted the neces-sary legislation to
iml)lem ent the convention, it will not be possible for the government t of the
United States to surrender a person accused of a crime not already extraditable
under existing laws."

Existing United States law provides for extradition only when there is a
treaty therefor in force between the United States and the demanding govern-
ment. Only after Congress has defined, and provided for the punishment of,
the crime of genocide, and authorized surrender therefor, will it be possible to
give effect to the provisions of article VII.

Article VIII recognizes the right of any party to call upon the organs of the
United Nations for such action as may be appropriate under the Charter for the
prevention and suppression of any of the acts enumerated in article III. This
article merely affirms the right of the United Nations to call upon an organ of
the United Nations in matters within its jurisdiction.

Article IX provides that disputes between the parties relating to the Interpre-
tation, application, or fulfillment of the convention, including disputes relating
to the responsibility of a state for any of the acts enumerated in article III,
shall be submitted to the International Court of Justice, when any party to a
dispute so requests.

On December 2, 1948, in voting in favor of the genocide convention, the repre-
sentative of the United States made the following statement before the Legal
Committee of the General Assembly:

"I wish that the following remarks be included in the record verbatim:
"Article IX provides that disputes between the contracting parties relating to

the Interpretation, application, or fulfillment of the present convention, including
those relating to the responsibility of a state for genocide or any of the other
acts enumerated in article III, shall be submitted to the International Court
of Justice. If 'responsibility of a state' is used in the traditional sense of re-
sponsibility to another state for injuries sustained by nationals of the complain-
ing state in violation of principles of international law and similarly, if 'fulfill-
ment' refers to disputes where interests of nationals of the complaining state
are involved, these words would not appear to be objectionable. If, however,
'responsibility of a state' is not used in the traditional sense and if these words
are intended to mean that a state can be held liable in damages for injury in-
flicted by it on its own nationals, this provision is objectionable and my Govern-
ment makes a reservation with respect to such an interpretation."

In view of this statement, I recommend that the Senate give its advice and
consent to ratification of the convention "with the understanding that article IX
shall be understood in the traditional sense of responsibility to another state
for injuries sustained by nationals of the complaining state in violation of
principles of international law, and shall not be understood as meaning that a
state can be held liable in damages for injuries inflicted by it on its own
nationals."

The remaining articles are procedural in nature. By article XIV the con-
vention is to be effective for an initial period of 10 years from the date it enters
into force, and thereafter for successive periods of 5 years with respect to those
Parties which have not denounced the convention by written notification to the
Secretary-General of the United Nations at least 6 months before the expiration
of the current period.

Article XV provides that if there are less than 16 parties to the convention,
as a result of denunciations, the convention shall cease to be in force from the
effective date of the denunciation which reduces the number of parties to less
than 16.
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Article XVI authorizes any party to request revision of the convention, by
notification in writing to the Secretary-General of the United Nations. The
General Assembly shall decide upon the steps, if any, to be taken in respect
of such request.

It is my firm belief that the American people together with the other peoples
of the world will hail United States ratification of this convention as another
concrete example of our repeatedly affirmed determination to make the United
Nations the cornerstone of our foreign policy and a workable institution for
international peace and security.

Respectfully submitted.
JAMES E. WEBB,

Acting Secretary.

(Enclosure: Certified copy of convention on the prevention and punishment
of genocide.)

CONVENTION ON THE PREVENTION AND PUNISHMENT OF THE CRIME OF GENOCIDE

The Contracting Parties,
Having considered the declaration made by the General Assembly of the

United Nations in its resolution 96 (I) dated 11 December 1946 that genocide
is a crime under international law, contrary to the spirit and aims of the
United Nations and condemned by the civilized world;

Recognizing that at all periods of history genocide has inflicted great
losses on humanity; and

Being convinced that, in order to liberate mankind from such an odious
scourge, international co-operation is required,

Hereby agree as hereinafter provided:

ARTICLE I

The Contracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they undertake
to prevent and to punish.

ARTICLE II

In the present Convention, genocide means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

ARTICLE III

The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Complicity in genocide.

ARTCLE rV

Persons committing genocide or any of the other acts enumerated in article III
shall be punished, whether they are constitutionally responsible rulers, public
officials or private individuals.

ARTICLE V

The Contracting Parties undertake to enact, in accordance with their respective
Constitutions, the necessary legislation to give effect to the provisions of the
present Convention and, in particular, to provide effective penalties for persons
guilty of genocide or of any of the other acts enumerated in article III.
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ARTICLE VI

Persons charged with genocide or any of the other acts enumerated in article
IIi shall be tried by a competent tribunal of the State in the territory of which
the act was committed, or by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have accepted
its jurisdiction.

ARTICLE VII

Genocide and the other acts enumerated in article III shall not be considered as
political crimes for the purpose of extradition.

The Contracting Parties pledge themselves in such cases to grant extradition
in accordance with their laws and treaties in force.

ARTICLE VM

Any Contracting Party may call upon the competent organs of the United Na-
tions to take such action under the Charter of the United Nations as they con-
sider appropriate for the prevention and suppression of acts of genocide or any of
the other acts enumerated in article III.

ARTICLE IX

Disputes between the Contracting Parties relating to the interpretation, ap-
plication or fulfilment of the present Convention, including those relating to the
responsibility of a State for genocide or for any of the other acts enumerated in
article III, shall be submitted to the International Court of Justice at the request
of any of the parties to the dispute.

ARTICLE X

The present Convention, of which the Chinese, English, French, Russian, and
Spanish texts are equally authentic, shall bear the date of 9 December 1948.

ARTICLE XI

The present Convention shall be open until 31 December 1940 for signature on
behalf of any Member of the United Nations and of any non-member State to
which an invitation to sign has been addressed by the General Assembly.

The present Convention shall be ratified, and the instruments of ratification
shall be deposited with the Secretary-General of the United Nations.

After 1 January 1950 the present Convention may be acceded to on behalf of
any Member of the United Nations and of any non-member State which has re-
ceived an invitation as aforesaid.

Instruments of accession shall be deposited with the Secretary-General of the
United Nations.

ARTICLE XII

Any Contracting Party may at any time, by notification addresed to the Sev-
retary-General of the United Nations, extend the application of the present Cn-
vention to all or any of the territories for the conduct of whose foreign relations
thmt Contracting Party is responsible.

ARTICLE XIII

On the day when the first twerity iTI'truments of ratification or acc(-.s ion have
been deposited, the Secretary-(t'neralI shall draw up a proc.s-rcrbal ard transmit
a copy thereof to each Member of the United Nations and to each of the non-
member States contemplated in article XI.

The present Convention shall come into force on the ninetieth day following the
date of deposit of the twentieth instrument of ratification or accession.

Any ratification or accession effected subsequent to the latter date shall become
effective on the ninetieth day following the deposit of the instrument of ratific.1-
tion or accession.

ARTICLE XIV

The present Convention shall remain in effect for a period of ten years as from
the date of its coming into force.

It shall thereafter remain in force for successive periods of five years for such
Contracting Parties as have not denounced it at least six months before the ex-
piration of the current period.
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Denunciation shall be effected by a written notification addressed to the
Secretary-General of the United Nations.

ARTICLE XV

If, as a result of denunciations, the number of Parties to the present Conven-
tion should become less than sixteen, the Convention shall cease to be in force as
from the date on which the last of these denunciations shall become effective.

ARTICLE XVI

A request for the revision of the present Convention may be made at any time
by any Contracting Party by means of a notification in writing addressed to the
Secretary-General.

The General Assembly shall decide upon the steps, if any, to be taken in respect
of such request.

ARTICLE XVII

The Secretary-General of the United Nations shall notify all Members of the
United Nations and the non-member States contemplated in article XI of the
following:

(a) Signatures, ratifications and accessions received in accordance with
with article XI;

(b) Notifications received in accordance with article XII;
(c) The date upon which the present Convention comes into force in ac-

cordance with article XIII;
(d) Denunciations received in accordance with article XIV;
(e) The abrogation of the Convention in accordance with article XV;
(1) Notifications received in accordance with article XVI.

ARTICLE XVIII

The original of the present Convention shall be deposited in the archives of the
United Nations.

A certified copy of the Convention shall be transmitted to each Member of the
United Nations and to each of the non-member States contemplated in article XI.

ARTICLE XIX

The present Convention shall be registered by the Secretary-General of the
United Nations on the date of its coming into force.

For Afghanistan:

For Argentina:

For Australia:
HERBERT EVATT December 11, 1948

For the Kingdom of Belgium:

For Bolivia:
ADOLFO COSTA DU RELS 11 Dec. 1948

For Brazil:
JOAo CARLos MUNIZ 11 December 1948

For the Union of Burma:

For the Byelorussian Soviet Socialist Republic:

For Canada:

For Chile:
Con la reserva que requiere tamblen la aprobacion del Congreso de mi

pals.
H. ARANCIBIA LAZO

For -China:

For Colombia:

For Costa Rlca:
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For Cuba:

For Czechoslovakia:

For Denmark:

For the Dominican Republic:
J E BALAGUER

For Ecuador:
HOMERO VITERI LAFRONTE

For Egypt:
AtiMED MOH. KHACHABA

For El' Sailvador:

For Ethiopia:
AKLILou

For France:
ROBERT SHUMAN

For Greece:

For Guatemala:

For Haiti:
CASTEL DEMESMIN

For Honduras:

For Iceland:

For India:

For Iran:

For Iraq:

For Lebanon:

For Liberia:
HENRY COOPER

For the Grand Duchy of Luxembourg:

For Mexico:
LuIs PADILLA NERVO

For the Kingdom of the Netherlands:

For New Zealand:

For Nicaragua:

For the Kingdom of Norway:
FINN MOE

For Pakistan:
ZAFRULIA KHAN

For Panama:
R. J. ALFARO

For Paraguay:
CARLOS A. VASCONSELLOS

For Peru:
F BERCKEN METER

For the Philippine Republic:
CARLOS P. ROMULO

For Poland:

For Saudi Arabia:

For Siam:

For Sweden:

11 Dec 1948

11 Diciembre de 1948

12-12-48

11 December 1948

11 Dec 1948

Le 11 Deciembre 1948

11/12/48

Dec. 14, 1948

Le 11 Decembre 1948

Dec. 11, '48

11 Diciembre 1948

Diciembre 11, 1948

Diciembre 11/1948

December 11, 1948
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For Syria:

For Turkey:

For the Ukrainian Soviet Socialist Republic:

For the Union of South Africa:

For the Union of Soviet Socialist Republics:

For the United Kingdom of Great Britain and Northern Ireland:

For the United States of America:
ERNEST A. GRoss Dec. 11, 1948

For Uruguay:
ENRIqUE 0. ARmu UGoN

For Venezuela:

For Yemen:

For Yugoslavia:
ALES BEBLEa 11 Dec. 1948

Certified true copy.
For the Secretary-General:

KERNO
A88i8tant Secretary-General in charge of the Legal Department.

STATEMENT OF DEAN RUSK, DEPUTY UNDER SECRETARY OF STATE

Mr. RUSK. Mr. Chairman and members of the subcommittee, I
should first like to express my appreciation for this opportunity to
present the State Department's views with respect to the Genocide
Convention. I am also grateful to you, sir, for registering the keen
personal interest, of the Secretary of State in this matter and his
regret that he could not be here because of a prior commitment. I am
sure that he is ready to do anything that he can in the course of your
further deliberations to assist in this matter.

The State Department recommended strongly to the President that
the Genocide Convention be submitted to the Senate for advice and
consent to ratification.

Mr. Chairman, it is my purpose here to indicate the place this
convention has in the general pattern of the foreign relations of the
United States. My colleague, Mr. Adrian Fislher. the legal adviser
of the State Department, will be able to deal with many of the tech-
nical issues which arise in connection with this convention.

HISTORICAL ORIGIN OF THE CONVENTION

The historical origin of the Genocide Convention is a matter of
record. Genocide is unfortunately as old as the history of man.
The history of our own civilization begins with the deliberate mass
exterminations of Christians by the imperial government of Roine.
But the worst atrocities of Nero against the Christians failed to
reach the level of those perpetrated by Hitler against the Jews. No
one can yet have forgotten the organized butchery of racial groups
by the Nazis, our enemies in World War II which has resulted in
the extermination of some 6,000,000 Jews. recent men everywhere
were outraged and revolted by the barbaric and bestial conduct of

10
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the rulers of Germany at that time. These events so shocked the con-
science of civilized men that after World War II it had come to be
accepted that such conduct could no longer be tolerated in civilized
society, and that it should be prohibited by the international com-
munity.

UN GENERAL ASSEMBLY RESOLUTION CONDEMNING GENOCIDE

This was the psychological framework within which the United
Nations began to function as a permanent international organization.
The next step was quite logically the adoption of a resolution con-
demning genocide as a crime under international law by the Gen-
eral Assembly of the United Nations, at its first session. in Decem-
ber 1946. The delegations of three countries-Cuba, India. and
Panama-had proposed that the General Assembly consider ti prob-
lem of the prevention and punishment of the crime of genocide. The
matter was considered at length by the Legal Committee of the Gen-
eral Assembly, a committee composed of lawyers representing each of
the more than 50 states members of the United Nations. That com-
mittee submitted a resolution which was adopted without a single dis-
sentin g vote and without change by the plenary session of the General
Assembly on December 11, 1946.

This resolution declared that genocide, the "denial of the right
of existence of entire human groups," "shocks the conscience of man-
kind, results in great losses to humanity in the form of cultural and
other contributions represented by these human groups, and is con-
trary to moral law andto the spirit and aims of the United Nations."
The resolution further declared that the "punishment. of the crime
of genocide is a matter of international concern," and affirmed "that
genocide is a crime under international law which the civilized world
Condemns." Finall', tie resolution recomnended "that international
cooperation be organized )etweell States with a view of facilitatillc
the speedy prevention ani l)lnishlment of the crime of genocide" and
to this end requested that studies be undertaken with a view to draw-
ing up a draft convention oil theul)ject.

FIRST DRAFT CONVENTION

Pursuant to this resolution, a special United Nations committee met
in the spring of 1948, and under the chairmanship of the U nite(d Slates
representative, Mr. John Maktos, prepared a draft conventioll oil
genocide, which was reviewed by the Economic and Social Council of
the United Nations in the summer of 194S, and then transmitted to
the General Assembly in the fall of 1948. This convention was
studied at length by the legal committee of that body and was finally
formulated by tlat conmlittee. It was adopted without a single dis-
senting vote by the General Assembly on December 9, 1948.

Thus, twice all of the states members of the United Nations have
declared that genocide is a matter of international concern. Twice
all states members of the United Nations have declared that genocide
is a crime under international law. All have declared that interna-
tional cooperation is needed to stop this practice and that states have a
duty to put a stop to such practices within their own respective bor-
ders. In view of this history, no one can doubt that genocide is a
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subject within the constitutional power of the Federal Government
to define and punish offenses against the law of nations.

The State Department memorandum, which was transmitted to the
Senate in June 1949 and which may be found in Document Executive
,0, Eighty-first Congress, first session, reviews in some detail the vari-
ous provisions of the Genocide Convention.

WHAT TIlE CONVENTION DOES

I should like to state here in general that the convention does two
things: It defines the crime of genocide, and it obligates states to take
measures to prevent and punish genocide within their respective
territories.

GENOCIDE DEFINED

Genocide, as defined in article II of the convention, consists of the
commission of certain specified acts, such as killing or causing serious
bodily harm to individuals who are members of a national, ethnical,
_racial, or religious group, with the intent to destroy that group. The
legislative history of article 11 shows that the United Nations nego-
tiators felt that it should not be necessary that an entire human group
be destroyed to constitute the crime of genocide, but rather that geno-
-cide meant the partial destruction of such a group with the intent to
destroy the entire group concerned.

f Senator McMAHoN. that is important. They must have the intent
to destroy the entire group.

Mr. RusK. That is correct.
Senator McMAHoN. In other words, an action leveled against one

or two of a race or religion would not be, as I understand it, the
crime of genocide. They must have the intent to go through and kill
them all.

RELATION OF GENOCIDE TO HOMICIDE

Mr. RusK. That is correct. This convention does not aim at the
violent expression of prejudice which is directed against individual
members of groups.

Senator LoDxu Is that the difference between genocide and
homicide?

Mr. RusK. That is the principal difference, yes.
Senator LODGE. Are there other differences'!
Mr. RusE.. There is none, I think, that is important to this case.

That is the big difference. Homicide has not been internationally
recognized as such, either. We are faced with a situation here where
the crime of genocide has been internationally recognized by the com-
munity of nations, and whether we ourselves adhere to this convention
-or not, the international character of the crime of genocide will con-
tinue without us, and homicide is not on the same basis.

Senator LODGE. Homicide is not an international offense?
Mr. RusK. It is not as an offense against the law of nations.
Senator LODME. It is an extraditable offense, is it not?
Mr. RusK. Yes, sir.
Mr. AD=Aw S. FIsHER (Legal Adviser, Department of State). Yes,

sir. There are many domestic crimes not considered to be made a mat-
ter of international concern. Because of the extradition treaties, per-
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sons committing them may be brought from one country to another
for trial. That happens in many crimes that are purely domestic
in character.

GENOCIDE HAS NEVETR OCCURRED) IN THE UNITED STATES

Mr. RusK. In terms of practical application within the United
States, genocide means the commission of such acts as killing members
of a specified group and thus destroying a substantial portion of that
group, as part of a plant to destroy the entire group within the ter-
ritory of the United States. It can thus be readily seen that genocide,
as defined in this convention, has never occurred in the United States
and is not likely to occur here in the future.

The purpose of the convention is, however, to provide for the pre-
vention and punishment of the crime of genocide. The convention
does not purport to substitute international responsibility for states'
responsibility, but does obligate each state to take steps within its
own borders to protect entire human groups in their right to live.

UNITED STATES OBLIGATION UNDER THE CONVENTION

It is important to understand the basic international obligation
the United States will assume under this convention. In the language
of article V of the convention, the United States and the other con-
tracting states would "undertake to enact, in accordance with their re-
spective constitutions, the necessary legislation to give effect to the
provisions of the present convention, and, in particular, to provide
effective penalties for persons guilty of genocide or of any of the
other acts enumerated in article III."

CONVENTION NOT SELF-EXECUTING

The State Department does not consider this convention to be "self-
executing" in the sense that immediately upon its ratification prosecu-
tions could be instituted in the Federal courts. Before this could take
place the Federal Criminal Code would have to be amended by Con-
gress. As one Federal court has well put it:

It is not the function of treaties to enact the fiscal or criminal law of a nation.
For this purpose no treaty is self-executing. * * *

(The Over the Top,5 F. (2d) 838 (D. Conn. 1925).)
The United States will be under a duty to enact what has been agreed

upon in this convention.

COMPARABLE AGREEMENTS TO WHICH THE UNITED STATES IS A PARTY

It should be noted that the Genocide Convention does not repre-
sent the first instance in which the United States has cooperated with
other nations to suppress criminal or quasi-criminal conduct which
has become a matter of international concern. The United States
is party to the multilateral Convention for Protection of Submarine
Cables of 1884 (U. S. Treaty Series No. 380, 2 Malloy's Treaties, 1949),
by which the contracting states have agreed to punish persons break-
ing or injuring submarine cables. This was implemented by the act
of February 29, 1888, 47 U. S. Code, 21-33. The United States is
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arty to a convention of 1911 with Great Britain, Russia, and Japan
or the preservation and protection of fur seals in the North Pacific

Ocean (U. S. Treaty Series No. 564, 3 Malloy 2966), whereby the con-
tracting states undertook to prevent their citizens from engaging in
pelagic sealing in certain areas of the North Pacific Ocean and-
to enact and enforce such legislation as may be necessary to make effective the
foregoing provisions with appropriate penalties for violations thereof.

(This was implemented by the act of August 24, 1912, 16 U. S. C.
632-643.)

THE PACIFIC SEAL FISHERIES CONVENTION

Senator HICKENLOOPER. Does the present Russian Government re-
spect that treaty of 1911?

Mr. FISHER. We will have to furnish that.
(Subsequently the State Department reported:)

As a result of a notice of abrogation dated October 23, 1940, given by the Gov-
ernment of Japan, the convention of July 7, 1911, between the United States,
Great Britain, Canada, Japan, and the U. S. S. R. for the preservation and pro-
tection of fur seals terminated October 23, 1941.

Mr. RusK. The present Russian Government has not denounced
that treaty. The treaty is still in effect, but we will have to check on
the enforcement of it.

Senator HICKENLOOPER. Have they ever acknowledged it?
Mr. RusE. My information is that they have.
Senator THOMAS of Utah. Didn't we withdraw Japanese rights

under that treaty?
Mr. RUSK. Those rights are in suspension during the period of hos-

tilities and would have to be considered in the case of the Japanese
peace settlement.

THE WHALING CONVENTION

Senator THOmAts of Utah. And isn't there another treaty with re-
gard to whaling rights, wherein we deprive certain nations of having
certain rights under that treaty?

Mr. RUSK. The whaling convention does not involve the same crim-
inal principles. That is an agreement among nations for their whal-
ing expeditions, but it does not have the same criminal aspect.

Senator THOM.AS of Utah. But we have deprived a nation of a right
which they had before, have we not?

Mr. RUSK. Yes, sir.
Senator THOMAS of Utah. And depriving a nation of a right which

they had before is brought about by the action of more than one
nation?

Mr. Rusx. Yes, sir; but those rights and obligations are between
governments and do not attach directly to individuals.

Senator THOMAS of Utah. How does the rest of the world look
upon those things?

Mr. RusE. Those whaling conventions do limit the freedom of action
of ourselves along with other nations, and where other nations attempt
to move into area covered by those treaties, we would attempt to enter
into agreements with them.

Senator THOMAS of Utah. You have assumed in the whaling and
sealing conventions that only certain nations are interested. The
Genocide Convention is more general than that, is It not?
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OTHER SIMILAR CONVENTIONS

Mr. RusK. Yes, sir.
The United States is also party to the multilateral convention to

Suppress the Slave Trade and Slavery of 1926 (U. S. Treaty Series
No. 778, IV U. S. Treaties (Trenwith) 5022), whereby the contracting
states agreed to impose severe penalties not only to repress the slave
trade and slavery but also conditions of forced labor. (Existing leg-
islation was adequate, so this convention was not specifically
implemented.)

The United States has also entered into other international agree-
ments designed to repress antisocial conduct, such as the white-slave
traffic, tra fic in and manufacture of narcotic drugs, and the traffic
in arms.

Thus, the United States has cooperated in the past with other
nations in the suppression of such lesser offenses as the killing of fur
seals. It is natural that other nations look to the United States for
cooperation in the suppression of the most heinous offense of all, the
destruction of human groups.

COMPARABILITY OF THE CONVENTIONS WITH THE GENOCIDE CONVENTION

Senator HICKENLOOPER. May I ask you at this point: It seems to
me that these conventions you have referred to all refer to actions for
the internal protection of the United States or the protection of what
we consider to be our economic right. Do I understand that this
genocide proposal, according to your statement, is not apt to affect
our internal affairs in the United States, therefore it must be put on a
different basis than the so-called international treaties which you have
referred to heretofore? In other words, are they comparable in their
basic assumptions?

Mr. RUSK. Senator, I did not mean to indicate, in saying that geno-
cide had not been committed in this country, it was not likely to occur,
that we had no interest in the commission of the crime of genocide. Cer-
tainly our interest is greater than our interest in these other conven-
tions. When large numbers of refugees are created through the crime
of genocide which challenges the conscience of all of us and requires
us to provide means for taking care of it, and when crimes like geno-
cide so inflame the international situation as to bring us to the brink
of war and are real threats to the peace, the impact on not only our
foreign policy but out domestic interest is very great, so long as such
things as genocide occur in the world.

Senator HICKENLOOPER. Yes; but the only point of my suggestion
there was that the justification for considering a Genocide Conveni-
tion is probably on a little bit different basis than the consideration of
these other international treaties that you have referred to as ex-
amples. They have some different foundation, I think.

Mr. RusK. The same direct commercial connection is not there;
that is correct, sir.

Senator HICKENLOOPER. As I understand it, most of these instances
you have referred to here as examples have first had a direct and
visible effect within our own country. That has been the reason for
our becoming interested in adopting such conventions. Now, genocide
has not taken place in this country and we probably all agree that it

15



16 THE GENOCIDE CONVENTION

is very unlikely that it will. So, therefore, we would have to have our
reasons for approaching this, I would think, on just a little bit dif-
ferent basis, world-wide interest, or something along the line that you
mentioned a moment ago.

THE ROLE OF THE UN GENERAL ASSEMBLY

Senator PEPPER. Mr. Chairman. may I interpolate an inquiry?
The convention in question originated in the Assembly of the United

Nations, did it not, Mr. Secretary.?
Mr. RUSK. Yes, sir; it originated in a resolution of the Assembly.
Senator PEPPER. Section 3 of article I of the United Nations Char-

ter provides that one of the objectives of the United Nations is-
to achieve international cooperation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights, and for fundamental freedoms for all
without distinction as to race, sex, language, or religion.

It seems to me this sort of thing might well come within the de-
clared purposes of the United Nations in that section.

I will be anxious to have you get on to that part of the convention
which indicates whether anything can be done or not. The distinc-
tion that occurs to me between these cases that you have put and the
one that we are considering is that generally it is individuals who
would be committing those acts and interfering with the cables or
fishing contrary to an international agreement and the like, but a
policy designed to exterminate a race or group could not possibly
be carried on without it being the policy of a government.

WHAT THE UNITED STATES AGREES TO

Now, under this convention, the Government merely agrees that it
will not do that sort of thing, and it agrees that it will attempt, in the
way appropriate to its constitutional pattern, to obtain legislation
that would make the doing of such a thing an offense, but if you take
the situation in Germany, when the Nazi government definitely set
out upon such a policy, it is unlikely that the Nazi government would
have allowed Hitler and his evil hierarchy to be prosecuted in the crim-
inal courts of the country for violating such a law even if they had
had it upon the statute books, and I am wondering if you have con-
sidered whether this offense, if committed, might be not only a viola-
tion of an internal law in the country where it is committed, but a
violation of an obligation owed to other nations and peoples, so that
it would constitute per se a violation of their obligations, the obliga-
tions of the state in which it occurred under the United Nations Char-
ter, and that it be up to the United nations Organization, maybe, to
take such steps as would bring about redress for that wrong, or the
prevention of it, the stopping of it.

GENOCIDE A VIOLATION OF THE OBLIGATIONS OF THE I'N

Mr. RUSK. Senator Pepper, I think it would be true not only that
genocide would be a violation of a specific convention but that these
acts defined as genocide, if committed by governments, would be
violations of their obligations to the United Nations.
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Senator PEPPER. In what section does that occur?
Mr. RUSK. The convention itself permits any contracting party to

call upon the competent organs of the United Nations to take such
action under the Charter of the United Nations as they consider a)pro-
l)riate for the prevention and suppression of acts of genocide, or any
of the other acts enumerated in article III.

Senator PEPPER. Then you would have to find the section of the UN
Charter which such acts violated. It looks to me like you night well
put in the convention a definite article in which each state oblirated
itself with every other state signing the convention that to breach the
obligation of this agreement would be regarded :as an offense un(ler
international law and a violation of the obligation under tihe United
Nations. Then the authority of the United Nations, or .some, agcyll .y
thereof, to act, would have been distinctly clearer. it seems to mne.

Mr. R. K. The (l, ligati-)ns (,. the Chart ei w,)iIld c( ilinlt, to apply
in the situation, in addition to the special obligations of the Genocide
Con vention.

WORLD PUBLIC OPINION

Now, if genocide occurs, there are two immediate ways in which
the matter could come to the United Nations: One would be to bring
it to the United Nations General Assembly under article. XI or XII,
in which the United Nations Assembly can discuss the matter fully,
can bring the spotlight of world public opinion against this, matter,
inobilize opinion against the malefactor, make such recommendations
as the Assembly feels appropriate to the situation.

That is not legislative or executive in character, that action of the
Assembly. It is recommendatory in character, but we have a good
deal of evidence that the pressure of world public opinion through the
Assembly is a considerable pressure and does make a considerable dif-
ference in some of these situations.

Senator PEPPER. But you do not declare in this convention that the
prosecution of a policy of this character by a government is specifi-
cally a violation of its covenants under the United Nations, or a viola-
tion of the obligation it assumes to other member states.

Mr. RUsK. The convention does not specifically do that, Senator. It
does, however, make it clear that a convention which has been put to
the governments by the United Nations is being violated, and then we
have also the second possibility of reference to the United Nations, and
that is to the Security Council. It is open to the Security Council to
find that the commission of acts of genocide are themselves a threat to
international peace and would invoke the powers of the Security Coun-
cil to deal with threats to international peace, so that the charter
stands in considerable reinforcement of this specific convention.

DESIRE FOR AN AFFIRMATIVE DECLARATION

Senator PEPPER. But you give them no new authority to make such
finding by this convention. That is a fact, they have that authority
under the UN Charter at the present time. I was hoping that maybe
there would appear somewhere in here an affirmative declaration as a
matter of substantive law that genocide is an international crime and
that the governments would undertake, where it should occur, to pros-
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ecute and punish those who committed the offense or participated
in it, and if governments furthered such a policy, a forthright declara.
tion that such an act on the part of a government would constitute a
threat to the peace or a breach of the peace or a violation of the obliga-
tion of that government under international law or under the Charter
of the UN.

Senator TiomAs of Utah. Right there, may I say, it is the aim, is
it not, of this convention, to put it very simply, to restrain nations
from making genocide a policy or sustaining it by governmental ac-
tions, and isn t the restraint a restraint which comes from the unity of
nations in international relations? Isn't that the only way you can
justify it in international law?

Mr. RUSK. These obligations are obligations against governments,
but the obligations are not only for governments themselves not to
commit genocide, but not to permit genocide to be committed within
their territories.

Senator THOMAS of Utah. That brings you again to all of the con-
flicts in interstate law with nations where you have a federation or
where you have a confederation or where you have a situation of that
kind, which probably runs right into the constitutional provision.
Can the United Nations, in its present situation, suggest anything
more than a restraining of national action in regard to certain things?

NO CHANGE IN THE UN CHARTER

Mr. RUtSK. It can certainly make those suggestions, Senator. I
think it can go beyond that under the present Charter, where na-
tional action or conditions coming into being within a state become a
threat to international peace. That is already a part of the Charter,
and when the United Nations turns to the subject of genocide the
fact that there is a convention put forward by the United Nations with
general ratification would have a considerable bearing upon the effec-
tiveness of the discussion in the Assembly and the pressure of public
opinion, and would bear upon the question of whether it is in fact a

. threat to international peace.
We are adding something to the existing situation in the Charter

by the adoption of a convention of this sort, although we are not
changing the Charter.

THE MORAL PRINCIPLE

Senator THOMAS of Utah. You are trying to lay out a great moral
principle that the extermination of groups is looked upon by the
conscience of the world as being bad. That gets pretty close to, if
you exterminate one person because he has been guilty of something,
that is extermination through association and group action, or just
because he happens to have the wrong kind of skin or something of
that kind. But in the history of the world and in the history of
these various removals of peoples and actually exterminating them,
aren't you inviting a review of the conscience of the world, a review
of the conscience of all states in what has been done, and from here
out let's have another policy ?

I am thinking of a situation which might easily arise in any great
nation, in the Commonwealth or the United States or any place-
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where it is decided to clean up Chinatown in a given city, in any given
State-and the people themselves just decide that that cannot be any
longer. Can you do anything about that ? I am using Chinatown
because that ispretty close to home.

Mr. RUSK. I think that involves a form of construction. I would
like to ask Mr. Fisher if he agrees with that.

Senator THOMAS of Utah. I did not expect any answer. I am only
trying to point out the problems you are facing when you get in.
Already you have said that law has decided that a treaty cannot inter-
fere with a country's enforcement of its fiscal policy and with other
things of that kind. The line between a fiscal policy and something
else is sometimes a pretty narrow line.

I surely, and I think the committee surely, want, before we consider
a treaty, the people of the United States at least to know exactly what
we are doing and our feelings about these things, and when I say that
it is not that I either condemn or take sides in any sort of a judgment,
but there have been deliberate actions in the past by states where they
have actually encouraged, even in what you might call peacetime, the
extermination of certain groups. That has gone on in almost every
part of the world, and it has been a state policy, maybe not a defined
policy but we are getting pretty close to attempting something that
you cannot do anything with in case of great emergencies.'

Senator MCMAHON. efore you respond, Mr. Rusk, Senators, Mr.
Perlman is here, and he is going to be the next witness, and, of course,
representing the Department of Justice it is his primary responsibility
to give us the legal interpretation and to resolve the legal questions.
Am I not correct, Mr. Perlman?

Mr. PERLMAN. Yes.
Senator MCMAHON. And, since his presentation is to be directed to

that, might it not be better to go ahead with Dean Rusk and let him
conclude the policy part of the matter?

Mr. RusK. Mr. Chairman, the State Department would like to dis-
cuss the nature of the international obligation which we are assuming,
and the distinguished Solicitor General will get into some of the
questions that have been raised about the internal constitutional as-
pects of it.

I think it would be fair to say that we are, in this genocide effort,
reviewing our consciences and trying to reinforce them in this very
important field, which has been so difficult for us in the international
picture.

Senator THOMAS of Utah. That is a gain, is it not?
Mr. RUSK. Yes, sir.

MORAL LEADERSHIP OF THE UNITED STATES

It is an inescapable fact that other nations of the world expect the
United States to assert moral leadership in international affairs. The
United States has a record of humanitarian diplomacy, beginning with
the early days of the Republic when President John Quincy Adams
expressed the public sympathies of the American people with the
Greeks in their struggle for independence from Turkish rule. The
United States Government has remonstrated more than once with
other governments regarding their persecution of the Jews: with Ru-
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mania in 1902 and with Tzarist Russia in 1891 and 1904. In addi-
tion, the United States has also intervened diplomatically with other
governments for the protection of Christians, not only on behalf of
American missionaries but also on behalf of converts. For example,
it is interesting to note that in the treaty of October 8, 1903, between
China and the United States, the Chinese Government specifically
agreed not to persecute teachers of Christian doctrine nor to molest
Chinese converts in the peaceable practices of Christianity. This
Government has also intervened diplomatically on behalf of native
Christians, in the case of the Armenian population of Turkey.

Finally, it should be recalled that the U7nited States intervened
in Cuba in 1898, in the cause of humanity and to put an end, to quote
the joint resolution of April 20, 1898, to-
the abhorrent conditions which have existed for more than 3 years in the island
of Cuba, * * * have shocked the moral sense of the people of the United
States, have been a disgrace to Christian civilization * * *

It is a familiar role, therefore, for the United States to take the
lead in raising moral standards of international society. And, pre-
vailing international conditions make it imperative that the United
States continue to play this role. We all know too well that millions
of human beings are still subjected to the domination of ruthless
totalitarian regimes, and that the specter of genocide still haunt";
mankind. It should be made clear to such governments that the
United States and other civilized countries do not condone such con-
duct now any more than in the past.

43 STATES HAVE SIGNED AND 7 HAVE RATIFIED THE CONVENTION 1

The Genocide Convention has been signed on behalf of 43 states and
has been ratified on behalf of Australia, Ecuador, Guatemala, Iceland,
Norway, and Panama. There can be no doubt that the other nations
of the world will be tremendously influenced by the action of the United
States Senate.

The United States took a leading part in the United Nations in the
international effort to outlaw this shocking crime of genocide. I can
only express, on behalf of the State Department, our earnest hope
that the Senate of the United States, by giving its advice and consent
to the ratification of this convention, will demonstrate to the rest of
the world that the United States is determined to maintain its moral
leadership in international affairs, and to participate in the develop-
,ment of international law on the basis of human justice.

In conclusion, Mr. Chairman, there will be some criticisms offered
on this convention, first on the ground that it is too bold and then
on the ground that it is too tender. We believe that it is of the utmost
importance to our foreign relations to be bold about the principles
involved in this proposed convention. We have tried to put it on
rational, reasonable, and solid constitutional grounds, and we believe
that the convention is solidly founded. But here in the twentieth
century we have found a revival not only of man's ability to destroy
himself in great numbers through ordinary violence, but a revival
as a matter of policy of the principle of destroying large groups of

I Since the time this statement was made, Israel has also ratified the Genocide
Convention.

20



THE GENOCIDE CONVENTION

our fellow humans, and if the history of the twentieth century is
to record that that policy of degeneration has occurred, we would
also like to see that the history of the twentieth century record that
the United States took an active, early, and immediate leadership to
try to stop that sort of thing.

A PART OF THE STRUGGLE TO BUILD A FREE WORLD

Also we are engaged in a very fundamental struggle in our foreign
relations between the forces that are trying to build up a free world
and the forces that are trying to tear it down. We have committed
considerable material resources to that struggle. The attempt to
build is a difficult attempt. It is riot easy to get an economic system
in order or to get an international collective security system in order.
It is fairly easy to tear it down. On the physical side the odds are
strongly against us. The bridge which cost $1,000,000 in Greece was
destroyed by a $25 bomb.

We are in this fight against enormous odds on the physical side
because of the nature of the opposition and the opportunities being
offered to the opposition for destruction. We therefore must turn
to the field in which we have enormous advantages, that is, to the
moral, political, and spiritual field, in order to mobilize mankind
around these basic measures of freedom and try to offset, thereby,
some of the disadvantages on the physical side.

Therefore we look upon this Genocide Convention as a major element
in the attempt to mobilize the moral and spiritual resources of man-
kind in the interest of our common objectives as written in the United
Nations, and we believe that if we can offer this leadership we will
see a continuing consolidation of mankind behind these principles
and through that contribute greatly to the interest, the peace, and the
well-being of the American people.

I appreciate very much, sir, this chance to testify.
Senator MCMAHON. You should never read anything.
Mr. RUSK. Thank you, Mr. Chairman.
Senator HICKENLOOPER. Mr. Rusk, we have thought of genocide,

and as it is defined, as an attack on a specific or religious group. But
I do not know that I am clear yet on what is genocide. We can take
the situation of Hitler. Without any doubt that was a clear case
of genocide, because the statement repeatedly was made that they were
going to kill all the Jews, exterminate them.

APPLICABILITY OF THE CONVENTION TO U. S. S. R.

But what about the case of Russia, where millions of people, simply
because they may grumble a little about the existing government,
are put into concentration camps and starve to death, to be exter-
minated in that way? Do you consider that genocide? In other
words, it is the extermination of people at least with a common excuse
for their extermination.

Mr. RUSK. This convention, Senator, is directed toward the attempt
to destroy in whole or in part a national, ethnical, racial, or religious
group.

Senator HICKENLOOPER. I am talking about the morals of the thing
at the moment.
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Mr. RUSK. There is no question that so long as we have totalitarian
governments who are committed to the destruction of their opposition
there will be other groups who will be the objects of political and
governmental attack. There was some discussion as to whether an
effort could be made to check that problem, which is a very serious
and difficult problem, with this particular convention on genocide,
but since these great political issues get into the whole field of political
freedom and human rights and free speech and political agitation,
it was thought wise to limit this convention to the specific subjects of
national, ethnical, racial, or religious groups.

There is no question, however, sir, that the morals of the concen-
tration camp and the destruction of political or class groups are just
as bad.

Senator HICKENLOOPER. Why limit it, then, to the limitations you
have put on it here? Why not consider the whole business of mass
m ti rder?

CONVENTION DOES NOT COVER THE ENTIRE SUBJECT OF HUMAN RIGHTS

Mr. RUSK. An effort is being made, sir, through the discussion of
the Declaration of Human Rights and the Convention on Human
Rights, to get at these basic political and social freedoms which are
affected by the things which you discuss. This particular convention
does not meet the entire problem of freedom and group freedom. It
is an attempt to single out that part of it which has been most vicious
in the past, and which is fairly readily identifiable, and try to get on
with that.

Senator HiCKENI0OPER. You say it has been most vicious in the
past. Is it any more vicious than the mass murder of people who
have particular unity of ethnic background or religious belief?

Mr. RUSK. I did not mean to draw a comparison with the use of
the word "most." It has been of extreme viciousness.

Senator HICKENLOOPER. There is no question about that.
Mr. RUSK. And I think the memory of the war period was so fresh

in people's minds that they were trying to specify and pin down that
particular thing in this convention.

Senator McMAHON. Thank you very much.
Now, Mr. Perlman, the Solicitor General of the United States.

STATEMENT OF PHILIP B. PERLMAN, SOLICITOR GENERAL OF
THE UNITED STATES

Mr. P1ERL.AN. Mr. Chairman and gentlemen of the committee, this
statement is made on behalf of the Department of Justice and outlines
the views of that Department on the Convention on the Prevention
and Punishment of the Crime of Genocide. The statement is submit-
ted with the express approval of the Honorable J. Howard McGrath,
Attorney General of the United States, and former member of this
body, who has requested me to say that he hopes your subcommittee
will recommend prompt consent to ratification.

The background
On June 16, 1949, the President transmitted the convention to the

Senate, urging that the Senate advise and consent to ratification.,
1 Senate Document, Executive 0, 81st Cong., let ses., 95 Congressional Record 7980.
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The Genocide Convention was unanimously adopted by the Gen-
eral Assembly of the United Nations on December 9, 1948, after con-
sideration of the subject going back several years. It has been signed
by 43 governments, including the United States. Seven countries of
the necessary twenty for the convention to come into force 2 have al-
ready ratified.

"Genocide" is said to be a new name for an old crime. Coined from
the Greek "genos," meaning tribe or race, and the Latin "caedere"
meaning to kill (or "cide" meaning killing), it purports to describe
the crime of mass annihilation of religious, racial, national, and
ethnical groups.3 The examples pointed to run from ancient to
modern times, among them the destruction of Carthage, the attempt
to destroy the early Christians by the Romans, the killing of Arme-
nians in turkey during the First World War, and the recent exter-
mination of millions of Jews, Poles, and others by the Nazis. 4

The Nurnberg Tribunal, an international military court, in its
judgment of October 1, 1946, convicted some of the highly placed
Nazis for, among other things, "crimes against humanity," which
included murder, extermination, enslavement, and deportation of
civilian populations, and persecutions on political, religious, or racial
grounds; but the Tribunal felt bound by the jurisdictional limits of
its charter to consider only such of these acts as were also war crimes
or committed in execution of or connection with aggressive war.5
Thereafter, on December 11, 1946, the first session of the United
Nations General Assembly, while confirming the principles of inter-
national law recognized by the Charter of the Nurnberg Tribunal and
the Judgment of the Tribunal,, adopted the following separate resolu-
tion:

"Genocide is a denial of the right of existence of entire human groups, as
homicide is the denial of the right to live of individual human beings; such
denial of the right of existence shocks the conscience of mankind, results in
great losses to humanity in the form of cultural and other contributions repre-
sented by these human groups, and is contrary to moral law and to the spirit
and aims of the United Nations.

Many instances of such crimes of genocide have occurred when racial, religious,
political, and other groups have been destroyed, wholly or in part.

The punishment of the crime of genocide is a matter of international concern.
The General Assembly, therefore,
Affirms that genocide is a crime under international law which the civilized

world condemns, and for the commission of which principals and accomplices-
whether private individuals, public officials, or statesmen, and whether the crime
is committed on religinti, racial, political, or any other grounds-are punishable;

Invites the Member States to 6uacttbe necessary legislation for the prevention
and punishment of this crime;

Recommends that international cooperation be organized between States with
a view tod facilitating the speedy prevention and punishment of the crime of
genocide; and, to this end,

Requests the Economic and Social Council to undertake the necessary studies,
with a view to drawing up a draft convention on the crime of genocide to be sub-
mitted to the next regular session of the General Assembly."

2 senate Document, Executive 0. 81st Cong., 1st sees., p. 9, article XIII.
' 95 Congressional Record, A1270, Lemkin, The United Nations Genocide Convention;

UN Research Background Paper No. 52, August 31, 1949; 58 Yale Law Journal 1142, 1143,
note 13.

4 Ibid.
5 Nuremberg Judgment, p. 84, quoted In The Charter and Judgment of the Nuremberg

Tiunal (UN Doc. ACN. March •, 1949 pp 65-72 93).
6 General Assembly Resolution 95 1, UN boce A/642Ad . 1. January 81, 1947, D. 198.
7 General Assembly Resolution 961, December 11, 1946. UN Document A/64/Add. 1.

Jnnuary 31, 1947, pp. 188, 189.
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A draft convention was prepared, which then passed through sev-
eral stages of consideration and development by organs of the United
Nations and participating governments., Finally, on December 9,
1948, 2 years after the initial resolution, the General Assembly adopted
the convention which is now being considered for ratification by the
Senate.9

The convention
Under the convention, the parties confirm in article I that genocide,

whether committed in time of peace or in war, is a crime under inter-
national law which they undertake to prevent and punish.

Articles II and III set forth the punishable acts. If committed
with intent to destroy, in whole or in part, a national, ethnical, racial,
or religious group, as such, genocide covers killing members of the
group, causing them serious bodily or mental harm, deliberately in-
flicting conditions of life calculated to bring about their physical de-
struction in whole or in part, imposing measures to prevent births
within the gfoup, or forcibly transferring children of the group to
another group. Not only are these acts punishable, but so are con-
spiracy to commit genocide, direct and public incitement to commit
genocide, attempt to commit genocide, or complicity in genocide.

Article IV provides that the guilty shall be punishable whether they
are constitutionally responsible rulers, public officials, or private indi-
viduals.

Under article V. the contracting parties un lertake to enact, in
accordance with their respective constitutions, necessary legislation
to give effect to the provisions of the convention, and, in particular, to
provide effective penalties for persons guilty of the punishable acts.

Article VI provides that the trial of persons accused of punishable
acts shall be by a competent tribunal of the state in the territory of
which the act was committed. Alternatively, punishable acts
may be tried by such international penal tribunal as may have juris-
diction with respect to those contracting states which shall have
accepted its jurisdiction. It is noted, in the report to the President,
that there is presently no international tribunal authorized to try
anyone for the crime of genocide and that consent of the United States
to an agreement establishing such a tribunal would be necessary be-
fore it could be binding upon the United States.-"

Article VII provides that for the purpose of extradition genocide
and the other punishable acts shall not be considered political crimes.
The contracting states pledge themselves to grant extradition for
these offenses in accordance with their laws and treaties in force.

Article VIII recognizes the right of a contracting state to call upon
the competent organs of the United Nations to take such action under
the Charter of the United Nations as may be appropriate for the
prevention and suppression of genocide.

' See Resolution of the Economic and Social Council, 47 IV, March 28, 1947; Draft
Convention on Genocide prepared by the Secretary General, UN Document E/447, June
27, 1947; Resolution of the General Assembly, 180 II, November 21 1947; Resolution of
the Economic and Social Council, 117 VI, March 3, 1948. Report of the Ad Hoe Committee
on Genocide, UN Document E/794. April 5 to May 10, 1948; Resolution of the Economic
and Social Council, 153 VII, UN Document E/1049, August 26 1948; Report of the Sixth
Committee, Third Session, General Assembly UN Document A)760. December 3, 1948.

0 General Assembly Resolution 260 III, UN document A/810, p. 174, adopted unanimously;
see Senate Document, Executive 0, 81st Cong., lot sesa., p. 8; see also subsequent resolution
of Fourth Session of the General Assembly inviting non-members of the United Nations to
become parties to the Convention. resolution, December S. 1949, UN Document A/1202.20 Senate document, Executive 0, 81st Cong., 1st sess., p. 5.
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Under article IX disputes between the contracting states relating
to the interpretation, application or fulfillment of the convention,
including disputes relating to the responsibility of a state for acts of
genocide, shall be submitted to the International Court of Justice at
the request of any of the states party to the dispute.

The remaining articles X to XIX are the technical details relating
to signature, ratification or accession, coming into force and duration
of the convention.
The treaty power

In our view the United States has complete authority to enter into
the Genocide Convention. The treaty power is being invoked, and
that the treaty power of the United States extends to all proper subjects of
negotiation between our government and the governments of other nations is
clear (Geofroy v. Riggs, 133 U. S. 258, 266 (1890) ; Asakura v. Scattle, 265 U. S.
332, 341 (1924)). The treaty-making power is broad enough to cover all sub-
jects that properly pertain to our foreign relations * * * (Santovirwcnzo
v. Egan, 284 U. S. 30, 40 (1931)).

The contention advanced by some of the critics of the convention'
that these subjects must be completely or exclusively foreignni" or
"international" or "external" overlooks the whole history of treaty
making which has, from the first, dealt with matters having direct im-J
pact on subjects intimately of domestic and local concern. See Ware
v. Hylton (3 Dall. 199 (1796)), holding the 1783 treaty of peace with
Great Britain preserved debts owed British creditors by American
citizens, and was superior to a statute of Virginia which purported to
effect a discharge; Hopkire v. Bell (3 Cranch. 454 (1806)). holding
that the 1783 treaty of peace with Great Britain prevented the opera-
tion of the Virginia statute of limitations on debts owed Britons, con-
tracted before the treaty; Fairfax's Devisee v. Hunter's Lesee (7
Cranch. 603 (U. S. 1813)), holding that a 1794 treaty with Great
Britain confirmed title to land in Virgiia in a British citizen not-
withstanding the law of Virginia; Chiracv. Chirac (2 Wheat. 259
(U. S. 1817)), holding that a 1778 treaty with France enabled sub-
jects of France to purchase and hold lands in the United States and
overcame the effect of a Maryland escheat law; Hauenstcin v. Lyn-
ham (100 U. S. 483 (1879) ), holding that a treaty with Switzerland
removed the disability of a Swiss citizen under Virginia law to inherit
real property, the Supreme Court stating specifically:

We have no doubt that this treaty is within the treaty-making power conferred
by the Constitution (100 U. S. 490)-

and to the same effect regarding inheritance by a French citizen under
a treaty with France, Geofroy v. Riggs (133 U. S. 258 (1890)); Mi'f-
souri v. Holland (252 U. S. 416 (1920)), holding the 1916 treaty
with Great Britain for protection by the United States and Canada
of migratory birds which traverse parts of both countries, and con-
gressional implementation of the treaty, to be a proper exercise of
the treaty-making power and Federal legislative power thereunder;
Asalcura v. City of Seattle (265 U. S. 332 (1924)), holding a treaty
with Japan, which provided that citizens and subjects of both coun-
tries shall enjoy liberty to carry on trade, and so forth, in the ter-
ritory of each other on equal footing, overcame a city ordinance which
limited pawnbroking to United States citizens; . eilson v. Johmon
(279 U. S. 47 (1929)), holding an Iowa inheritance tax was subject
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to a treaty with Denmark, which forbade discriminating taxes on
the removal of personal property by citizens of either country from
the other; Santovinceno v. Egan (284 U. S. 30 (1931)), holding a
convention with Italy and a treaty with Persia governed the intestacy
of an Italian subject in preference to the escheat law of New York,
the Supreme Court stating specifically:

There can be no question as to the power of the Government of the United
States to make the treaty with Persia or the Consular Convention with Italy
(284 U. S. 40).

That genocide is equal with descent and distribution of real and
personal property, or nondiscrimination on grounds of citizenship in
business opportunities and taxation, or protection of migratory birds,
as a subject appropriate for action under the treaty-making power
seems to us an inescapable conclusion. The historical background
of the Genocide Convention indicates the view of the representatives
in international affairs of practically all the governments of the world
on the appropriateness and desirability of an international agreement
"to outlaw the world-shocking crime of genocide."' 1  This Govern-
ment has shared in this view; in fact, has taken a leading part in
shaping the convention. 2 If there is any issue here as to whether
the exercise of the treaty-making power is the appropriate means
through which genocide should be effectively condemned, and we
doubt the validity of such an issue, the view of the President as the
principal organ of the United States in foreign affairs, and of the
State Department as his representative in such matters, is entitled
to great weight.

But more than this, as a Nation, by action of the President and the
Senate, the United States has already made clear its policy on the
propriety of giving due international regard, by cooperative methods,
for the promotion and protection of human rights, of which the fun-
damental right to life of whole groups of people is certainly one.

REFERENCES TO THE CHARTER OF THE UN

A question was asked Mr. Rusk about the United Nations Charter
and its covering such a situation as this, I think Mr. Rusk listed one
covering item. We have listed seven separate references to the Char-
ter that indicate that this subject that is dealt with in the Geoncide
Convention, the subject of human rights and fundamental freedom,
was intended to be one of the matters over which the United Nations
should function, and that we think is made clear not by the one section
but seven different sections that we have listed:

ARTICLE 1

The purposes of the United Nations are * * *
3--to achieve international cooperation in solving international problems

of an economic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language, or religion (59 Stat. 1037).

ARTICLE 13

1. The General Assembly shall initiate studies and make recommendations for
the purpose of * * *

u President's message, Senate document, Executive 0, 81st Cong., 1st sess., p. 2.
1 Ibid., pp. 2, 3-4.
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(b) * * * assisting in the realization of human rights and fundamental
freedoms for all without distinction as to race, sex, language, or religion (59 Stat.
1039).

ARTICLE 55

With a view to the creation of conditions of stability and well-being which are
necessary for peaceful and friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples, the United Nations
shall promote * * *

(c) universal respect for, and observance of, human rights and fundamental
freedom for all without distinction as to race, sex, language, or religion

59 Stat. 1045-1046).
ARTICLE 56

All Members pledge themselves to take Joint and separate action in cooperation
with the Organization for the achievement of the purposes set forth in Article
55 (59 Stat. 1046).

ARTICLE 62

2-It [the Economic and Social Council] may make recommendations for the
purpose of promoting respect for, and observance of, human rights and funda-
mental freedoms for all (59 Stat. 1046).

ARTICLE 68

The Economic and Social Council shall set up commissions in economic and
social fields for the promotion of human rights, and such other commLsion as
may be required for the performance of its functions (59 Stat. 1047).

ARTICLE 76

The basic objectives of the trusteeship system, in accordance with the Purposes
of tie United Nations laid down in Article 1 of the present Charter, shall
be * * *

(ec) to encourage respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language, or religion, and to encour-
age recognition of the interdependence of the peoples of the world (59 Stat.
1049).

These provisions, as a minimum, embokiy a clear expression of
policy, of our intention (as well as that of other nations) to promote
respect for human rights by peaceful international cooperation. The
treaty method is the best known means of achieving international co-
operation. The Genocide Convention is a treaty, and whether or not
it be regarded as stemming from obligations undertaken under the
United Nations Charter, the reservation of domestic jurisdiction in
article 2 (7) of the Charter-

Nothing contained in the present charter shall authorize the United Nations
to intervene in matters which are essentially within the domestic jurisdiction of
any state-

and so forth, is of no relevance on the question as to whether genocide
and its punishment are appropriate subjects for a new treaty. This is
so because, first, the Genocide Convention does not purport to grant
any jurisdiction to the United Nations which it does not already
possess, and second, the acceptance of the Genocide Convention will
be a separate contractual exercise of sovereign power by each state
accepting the Convention.

OUR OBLIGATIONS UNDER THE CONVENTION

Senator THOMAS Of Utah. That is the whole point of what I was
asking Dean Rusk. Will you enter into that a little further, Mi.
Perlman? There is no question in my mind at all about the wisdom

62930-50-3
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of the convention, the desire of the convention, the morals of the coni-
vention, and all the rest of it, but there is a question in my mind about
understanding what we can do and what we will do as a Governmet
before we enter into making these promises. There you happen to
come to the point that I was trying to get Dean Rusk to explain. I
think there is an answer, all right. I am not in any way trying to
cover up your answer. I think it is there.

Mr. PERLMAN. I want to read the following paragraph, and then I
will deal with the particular sections that I think answer your ques-
tion, or at least contain the information that, I think you are seekillg.

As a practical matter, the question of ratifying the convention Is
not so much a legal problem as it is primarily one of policy for the
decision, in this instance, of the President acting with the advice and
consent of the Senate. In arriving at a judgment on the desirability of
the Genocide Convention, the unanimous approval of the General
Assembly of the United Nations and the subsequent signatures of 43
states are entitled to much persuasive force. Moreover, the United
States, as a leading protagonist for world peace and order under law,
is committed to cooperative efforts to prevent and stamp out the devas-
tating lawlessness represented in genocide. In the absence of any other

plan or remedy, the means chosen by the General Assembly of the
nited Nations, through the Genocide Convention, should command

the support of civilized people everywhere in the world. The Ameri-
can experience with the Bill of Rights weighs heavily in favor of the
belief that instruments such as these are significant in the advance-
ment of human rights; even as the recent international experience at
Nuremberg has shown how significant treaties and other international
agreements such as the Pact of Paris (Kellogg-Briand Pact) can be in
evolving international principles of decent conduct among nations and
among men.

REFERENCE OF INTERPRETATION TO THE INTERNATIONAL COURT OF JUSTICE

The specific provisions that I think contain at least some of the in-
formation that you were seeking to have explained are contained in,
for instance, article 9 (1 call your attention to that) of the convention,
which provides that disputes between contracting parties relating to
the interpretation, application or fulfillment of the present conven-
tion, including those relating to the responsibility of a state for geno-
cide or for any of the other acts enumerated in article 3, shall be sub-
mitted to the International Court of Justice at the request of any of
the parties to this dispute.

CONNALLY-VANDENBERG RESOLUTIONS PROBABLY MODIFIED

Senator THOMAS of Utah. When we passed the resolution on our
adherence to the International Court of Justice, we included two re-

servations. Is there a conflict between either of those reservations and

this provision?
Mr. PERLMAN. You are speaking, I think, of the so-called Connally

reso tions.
,, enator THOMAS of Utah: Connally and Vandenberg, both of them.

oMr. PERLMAN. I have not considered it in connection with this

amendment, particularly, but I think that a ratification of this con-

vention now would take precedence over any other action.

28



THE GENOCIDE CONVENTION 29

Senator THOMAS of Utah. Then you do think that this convention
probably modified that?

Mr. PERLMAN. If it was in conflict it would take precedence.
Senator THOMAS of Utah. Of course I made the point that both

resolutions were not necessary because they were dealing with ques-
tions that were not questions in international law.

Mr. PERLMAN. Yes, sir.
Senator THO-MAS of Utah. You are surely not going so far as to

attempt to remove the difference between international and local l.iw
in these things, are you?

Mr. PERLMAN. Not at all, and I think that we make that clear.
Senator Ti1o0MAS of Utah. But you (1o think that probably our

adoption of this provision in this convention might be considered by
the Court itself as a slight modification of those two amendments,
do you?

Mr. PERLMAN. I would have to look at the language and refresh my
recollection as to the Connally amendment. I haven't thought that
there wa.s a conflict between them.

Senator THOMAS of Utah. I don't think there is, but your statement
that the Court itself would take into consideration that probably a
later judgment would give sanction

Mr. PERLMAN. Well. this would be an agreement that if there was
a dispute between this country and some other country or countries
as to the interpretation or as to the fulfillment of the convention, that
it would be submitted to the international Ccurt for decisionn if
there was any possibility of conflict.

Senator THOMAS of Utah. Do we go so far as to promise to submit,
regardless of our previous declarations?

Mr. PrzLMAN. I think that this would be a promise to submit if
this convention is ratified. We would be bound to do that; it says
"shall be submitted." We would agree to submit it, if there was any
difference between our interpretation of the effect of this convention
and the interpretation that was put on it by any other nation, or if
there was a difference of opinion between our country and some other
country or countries as to whether or not obligations were being
fulfilled under this convention. We are obligated to submit it to the
International Court of Justice for determination.
The question of constitutional limitations on the treaty power

It is accurate to say that the treaty power extends to all proper
subjects of negotiation with other governments, and that genocide
or the Genocide Convention appears to be such a proper subject of
negotiation. However, it has been suggested by critics of the con-
vention that the treaty power is not without limitations, and that the
convention or parts of it may conflict with these. The arguments f
are grounded principally in a statement contained in the case of
Geofroy v. Riggs (133 U. S. 258, 267 (1890)) :

The treaty power, as expressed in the Constitution, is in terms unlimited ex-
cept by those restraints which are found in that instrument against the action
of the Government or of its departments, and those arising from the nature
of the Government itself and of that of the States. It would not be contended
that it extends so far as to authorize what the Constitution forbids, or a change
in the character of the Government or in that of one of the States, or a cession
of any portion of the territory of the latter without its consent. * * * But
with these exceptions, it is not perceived that there is any limit to the questions
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which can be adjusted touching any matter which is properly the subject of
negotiations with a foreign country.

The constitutional restraints or limitations suggested by this state-
ment appear to be of two kinds-express prohibitions, and those im-
plied from the nature of the Government and the States. As a mat-
ter of fact the Supreme Court may have whittled down the breadth
of the suggestion, in its later opinion in Asakura v. Seattle (265 U. S.
332, 341 (1924)) when it said:

The treaty-making power of the United States is not limited by any express
provision of the Constitution, and, though it does not extend "so far as to au-
thorize what the Constitution forbids," it does extend to all proper subjects of
negotiations between our Government and other nations.

In Missouri v. Holland (252 U. S. 416 (1920)), the Supreme Court
specifically eliminated the tenth amendment to the Constitution as a
possible limitation on the treaty power. What Mr. Justice Holmes
had to say for the Court on the existence of limitations on the treaty
power generally is also of importance:

Acts of Congress are the supreme law of the land only when made in pur-
suance of the Constitution, while treaties are declared to be so when made under
the authority of the United States. It is open to question whether the authority
of he United States means more than the formal acts prescribed to make the
convention. We do not mean to imply that there are no qualifications to the
treaty-making power; but they must be ascertained in a different way. It is
obvious that there may be matters of the sharpest exigency for the national well-
being that an act of Congress could not deal with but that a treaty followed by
such an act could, and it is not lightly to be assumed that, in matters requiring
national action, "a power which must belong to and somewhere reside in every
civilized government" is not to be found. * * * The case before us must be
considered in the light of our whole experience and not merely in that of what
was said a hundred years ago (252 U. S. at 433).

It is significant that no treaty of the United States has been held
unconstitutional.13

The express power of (ongre8s to define and punish offenses again.'t
the law of nations is not a limitation on the treaty po"I'er

An argument is made by those who oppose the Genocide Conven-
tion as a whole that article I, section 8, clause 10, of the Constitution
confers on Congress the power to "define and punish piracies and
felonies committed on the high seas, and offenses against the law of
nations;" and that for the President and Senate to bind this country
to a treaty obligating the United States to punish an offense under
international law (per art. I of the convention) is a usurpation of the
legislative power, particularly if the treaty is self-executing.

In order not to obscure the real argument with assumptions that are
not factual, it should be observed at once that article V of the conven-
tion specifically contemplates domestic legislative action, in particular
to prescribe penalties since none is provided. This part of the con-
vention, reqiring as it does legislative action, is not self-executillg

under the principles laid down by the Supreme Court, Foster v. Neil-
sen (2 Pet. 253 (U. S. 1829) ) ; and for the United States to enact the
necessary legislation to give effect to the provisions of the convention
"in accordance with * * * [its] Constitution[s]" convention art.
V), and to try guilty persons "by a competent tribunal of the State
in the territory of which the act was committed" (convention art. VI),

r Indemnity Insurance Co. v. Pan American Airways (58 F. Supp. 338, 340 (D. C., S. D.
N. Y., 1944)), and sources cited.

30



THE GENOCIDE CONVENTION

requires action by Congress prescribing the offenses punishable and
conferring criminal jurisdiction on the courts of the United States.'

This is not to say that Congress may not, in its discretion, use the
definitions of the offenses under international law, in this case as con-
tained in the convention, just as it has validly provided punishment
for the crime of piracy "as defined by the law of nations " (United
States v. Smith, 5 Wheat. 157 (U. S. 1820) ).15

Thus, as the result of the situation created by the very terms of the
convention itself, there is removed from consideration any notion
that the treaty, if accepted, will bypass the Congress, or will in itself
legislate Federal criminal law. In this connection it has been ob-
served:

It is not the function of treaties to enact the fiscal or criminal law of a nation.
For this purpose no treaty is self-executing.6

IMPLEMENTING LEGISLATION REQUIRED-" SELF-EXECUTING" DEFINED

Senator HICKENLOOPER. The convention, as it is contemplated, is in
effect self-executing because it binds us to pass laws implementing it.
The discretion as to whether or not we pass laws is taken away from
us. We agree and are bound by the provisions of the convention to
pass laws. Therefore to that extent it is self-executing. The details
of the execution may be left somewhat to us.

Mr. PERLMAN. Senator, that has not been considered to be a self-
executing provision.

Senator HICKENLOOPER. What do you mean by self-executing? I
would like to get this straight so far as the definition is concerned.

Mr. PERLMAN. I mean that if you have a treaty that is so complete
in itself that it does not require any further legislative action, that is a
self-executing treaty. Here you. have a treaty that by its own terms
contemplates that legislative action must be taken by the respective
parties.

Senator HICKENLOOPER. And if we do not take legislative action?
Mr. PERLMAN. There is no penalty provided.
Senator HICKENLOOPER. Except the moral lapse for which we are

responsible.
Mr. PERLMAN. That is right. We bind ourselves to take what we

will regard as the proper way to carry out our obligation under this'
convention. In that connection every other nation does the same
thing. And when it is passed, unless it should be so patently an
evasion, that would be a fulfillment of our obligation. This kind of
provision is not considered a self-executing provision.

Senator HICKENIOOPER. Well, to a limited degree it is not self- /
executing. I am just wondering if, in its whole broad construction, it is
not in fact a self-executing treaty. In other words, we agree to pass
certain laws. We expect to keep our word morally and literally. So,1
assuming that we are that kind of people, we therefore must, once
we adopt this convention go forward and adopt laws implementing
this convention, so that we have not complied with the treaty until we

14 Viereck v. United states (318 U. S. 234 241 (1943)) Jerome v. United States (818
U. S. 101, 104-105 (1943)) ; Jones v. United States (137 b. S. 202, 211 (1890)) ; United
States v. Sutter (160 F. (2d) 754. 756 (7 Cir. 1947)).

IgNote that the phrases "international law" and "law of nations" are interchangeable
and synonymous (1 Oppenheim's International Law (7th ed., 1948), 4; Nussbaum, A Con-
cise History of the Law of Nations (1947), 2).14 The Over the Top (5 F. (2d) 838 (D. C. Conn., 1925)).
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have done certain things that we have agreed to. Therefore the treaty
could be argited to be a self-executing treaty, perhaps.

Mr. E'ERIMAN. Senator, that really is not regarded as a self-execut-
ing provision wheii it is left, as here, to the law-makin body of the
Nation, in its discretion, to determinee what kind of legisi:ttion should
be Imssed to implement this treaty. It is not complete in that respect,
therefore it is not within all the accepted definitions self-executing.

Senator HI('KENI()(.FAL Yes, but if we adolt the convention, then
we must go ahead and adopt legislation. We are compelled to.

Mr. PmzLut.%N. You are compelled to.
Senator HICKENLOOPER. I mean ttMorally. Of course we could sit

idly by and not do it, but we have agreed that we will, so we are bound
by our agreement to go ahead and adopt expeditiously implementing
legislation under this treaty.

Mr. PERLMAN. 'ha'llt's right. But the thing I do want to call your
attention to, and of course you understand that, is, the chiaractr of the
legislation that you pass is a matter within the discretion of the legis-
lat ive body that enacts it.

Senator IIiCK:NLOOPER. But we have no discretion on the question
of whether or not we pass legislation.

Mr. PERLMAN. That is right. You have agreed to pass legislation
to implement this treaty. That is the purpose of it.

DETERMINATION OF ADEQUACY OF NATIONAL LEGISLATION

Senator rHOM),s of Utah. And you have et a certain standard for
tlhat legislation, lha 1e ' )l liot, by this treatY ?

.NIr. PEIIMAN. I hlope So. I l1ope So.
Senator Ih('KENJ)OOPER. Who will deterneie whether the legisla-

tion lltat is l)a.se(l inder this tinatV ill the ' 1i01s (olitries is -
qitate, or ('tlsi(lere(,- to be suffi(ienit .

Mr. IPER1 ,M.0,. Te Congress of the Ujnite( Sta t(s.
Senator IfI('KENLOOPER. Suppose the Congress of the United States

inerely p assed a statute recogriizi ig tle parti(il at)ion in the Geiiocid(
Convention, tlat we have signed I), and then just passes a law and
saYs that, genocide is lereb (h'clared( to be bad business, or that we arev
against it morally, or something of that kind, and sets up no specific
peiialties or l)unlshinents 11or :my other machi41e'ry to) piish or pre-
%'(.i~t the commission of :acts of genocide. Is that entirely within our
discretion ? Does a ity other ia t ion have a right 1) quest ion it? I am
aware that we have general mnisdemeaor statutes of :i very mild nature
that apply when n(o specific pew-alties are prescribed, but can other
nations raise a proper question Is there a forum where they can

question the adequacy of our implementing of this law?

IN FFFECT ADEQUACY CAN BE PASSED UPON BY AN INTERNATIONAL COURT

Mr. PrRIr.XN. I think so, tmder the article that I read-I think it
is article 9-which provides that disputes as to fulfillment, and that is
what we are discussing at the nionent, shall be submitted to the Inter-
national Court of Justice.

Senator HICKENOOPER. So that under that theory, then, the con-
trol over the adequacy of the inadequacy of the laws we pass internally
over this matter would be surrenderedto an international group.
say "in effect."
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Mr. PERLMAN. Not tile coiitVol, Seilator. Following your hypo-
thetical case through, some other in:tt lon wild first. have to object, ifIt number of the citizens of this coUtmtry did not objct tlhenuselves.

But if some other country objected, or soe other nat ion, because that
article 9 deals only with nations, not with individuals, some other
nations would have to submit a question to the International Court
as to our failure, in their opinion, to fulfill the obligations under this
convention, and the International Court presumably would hear the
matter, and if it agreed that we had not properly fulfilled our obli-
gations, it would hand down a finding to that elect, and we would
lave that criticism.

MINIMUM LEGISLATION SUBJECT TO OUR DETERMINATION

Senator HICKENLOOPER. Would they have any directive power?
Could they go further and prescribe the minimum limitations of our
legislation

Mr. PERLMAN. No. Nothing that the Court would do would be
mandatory on this country. We would face the bar of public opinion
throughout the world as having violated an obligation which we had
solemnly assumed, that is all. lo resume my statement:

DEFINITION OF INTERNATIONAL CRIME NO LIMITATION ON TREATY-MAKING

POWER

The argument, theni, boiled down, is that the existence of the express
congressional power-regarding offenses against the law of nations-
eliminates or limits treaty power to deal with that subject.

This view has been rejected by our long-standing practice. Typical
are the numerous treaties whicli include provisions that inhabitants
of eitler (contl:t inlg state, whoI) take letters of illirqlle front an
eieNy to privateer against tie governiielit or inhabitalts of the
et ler contracting state, sliall bhe lpuished as l)irat .s.'T Conlgrcss has
given due recognition to this kind of treaty action by l)rovidiIig that

lils lperforiniilg a'ts d (eclared by. t reaty to) le piracy shall be p~unished

as pirates by ilnl)risonmnent for life (is U. S. C. 1(;53).

SECRETARY M ARCYS VIEW OVERRII)I)EN

At oile point, in 1s54, ti then Secretary of State Marcy objected
to an article, similar to those cited in the above treaties, in a proposed
treaty with Venezuela, on the ground that it would encroach on the
constitutional power of Congress to define an(t punish piracies and
felonies on the high seas.18 He indicated that "several" treaties had
included such provisions, but said that they were probably contracted
by oversight of the institutionalnal poison concerning piracy. ",Sev-
eral" actually totaled 14 such treaties concluded prior to Mr. Marcy's

"These provisions will be found In the following treaties: Brazil (1I82), art. 24, 1
Malloy Treaties, 141 Central American (1825), art. 24. 1 Miall(iy Treaties, 16t7: 'hlhe
(1832), art. 22, 1 Mailoj Treaties. 178; Colombia (1824), art. 22. 1 Malloy Treaties, 21,,.;
Colombia (1846), art. 26 1 Malloy Treaties, 310; Ecuador (lS39), art. '5 1 MalloyTreaties, 428; France (1778), art. 21, 1 Malloy Treaties. 475: (,uatemnln (lM4), art. 24
1 Malloy Treaties, 869: Netherlands (1782), art. 19, 2 Malloy Treaties, 1239; Peru (1,70),
art. 28, 2 Malloy Treaties 1423; Peru (1887), art. 26, 2 Malloy Treaties, 1439; PruIsi
(1785). art. 20, 2 Malloy 'Treaties, 1498; Salvador (1S50), art. 26, 2 Malloy Treaties, 15-15:
alvador (1870), art. 26, 2 Malloy Treaties, 1559; Spain (1795), art. 14, 2 Malloy Treaties,

1045; Sweden (1783), art. 23, 2 Malloy Treaties, 1733.
u5 Moore, International Law Digest (1906), 169.
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letter;'" and thereafter in the period 1870-87, notwithstanding Mr.
Marcy's objection in 1854 to the Venezuela Treaty, three other similar
treaties were concluded. °

Examples of other treaties containing engagements to punish
criminally wrongful conduct are contained in the multilateral con-
vention for Protection of Submarine Cables,21 the multilateral Con-
vention for the Preservation and Protection of Fur Seals in the North
Pacific Ocean,2 and the multilateral Convention to Suppress the
Slave Trade and Slavery of 1926.28 Congress implemented the sub-
marine cable convention with criminal penalties in the act of February
29, 1888.24 Congress implemented the fur seals convention with crimi-
nal penalties in the act of August 24, 1912,-" thereafter repealed in
1944 after Japan abrogated the treaty.28 In the case of the slavery
convention the existing broad slavery and peonage prohibitions and
the penalties of the criminal code apparently were regarded as
adequate.2

In other fields, examples of treaties on subjects otherwise committed
to Congress are even more numerous. We have had or have treaties
on commercial aviation, trade-marks, copyrights, trade in dangerous
drugs, traffic in women, naval armament, and taxation, to enumerate
a few, all of which equally comport with the delegated powers of
Congress.2a Recently objection was made before a court to the War-
saw Convention 9 a treaty governing phases of civil aviation, on the
ground that in violation of the Constitution it encroached on the
power of Congress to regulate commerce. The court in rejecting
the challenge stated:
one cannot fail to observe the uninterrupted uniformity of the practice by which
treaties of commerce, from the earliest days of the Republic, have been made in
the manner now challenged, without arousing so much as a doubt as to the
propriety of the course taken."

CALHOUN ON THE SCOPE OF THE IMEATY-MAKING POWER

One hundred years earlier, in 1844, Secretary of State Calhoun
very cogently set forth his views on the subject:

From the beginning and throughout the whole existence of the Federal Gov-
ernment, it [the treaty-making power] has been exercised constantly on com-
merce, navigation, and other delegated powers, to the almost entire exclusion of
the reserved, which, from their nature, rarely ever come in question between us
and other nations. The treaty-making power has, indeed, been regarded to be so
comprehensive as to embrace, with few exceptions, all questions that can possibly
arise between us and other nations, and which can only be adjusted by their
mutual consent, whether the subject matter be comprised among the delegated
or the reserved powers. So far, indeed, is it from being true, as the report sup-
poses, that the mere fact of a power being delegated to Congress excludes it
from being the subject of treaty stipulations, that even its exclusive delegation, if
we may judge from the habitual practice of the Government, does not-of which

"Crandall, Treaties, 2d ed., fn. p. 242: and note 17, supra.
Ibid.. and spe list eited, suprii, note 17.
24 Stat. 989. 2 Malloy Treaties, 1949.

2 37 Stat. 1542, 3 Malloy Treaties, 2966.
2R4 U. S. Treaties (Trenwith), 5022.
" 47 U. S. C. 21-33.
3 16 U. S. C. 632-644.

58 Stat. 104.
'1 See 18 U. S. C. 15R1-1588.
2 See McDougal and Leighton, The Rights of Man in the World Community, 14 Law and

Contemporary Problems, 490, 521-523 (1949).
"49 Stat., pt. 2, 8000.
8 Indemnity Insurance Co. v. Pan American Afrwajie, 58 F. Supp. 838, 839-340 (D. C.,

8. D. N. Y.. 1944).
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the power of appropriating money affords a striking example. It is expressly
and exclusively delegated to Congress, and yet scarcely a treaty has been made

of any importance which does not stipulate for the payment of money. No objec-
tiori has ever been made on this account. The only question ever raised in ref-

erence to it is whether Congress has not unlimited discretion to grant or with-
hold the appropriation. 1

SECRETARY KELLOGG'S VIEW

The situation was more recently summed up by another former

Secretary of State, then Senator Kellogg:
The argument is as old as the history of treaties in this country. It was pre-

sented with great ability by the opponents of the Jay Treaty and overcome by the
able statesmen of that day, foremost among whom was Alexander Hamilton.
From that day to the present time the question has been frequently raised in co u
nection with treaties for the payment of money, regulating commerce, fixing
import duties, regulating rights of trade with foreign countries, fixing boundaries,
and various other subjects, the objection being that as the power to legislate in
relation to these matters was in the entire Congress, any treaty made by tli
President and the Senate was therefore void. But these objections have provt
unavailing and a large number of treaties have been made and ratified by the
Senate where legislation was necessary to carry them to operation -

Borrowing, and applying as equally apt here, what the Supreme
Court said in regard to another form of exercise of power in the field
of international relations, a-
practice such as we have here, evidenced not by only occasional instances, but
marked by the movement of a steady stream for a century and a half of time,
goes a long way in the direction of proving the presence of unassailable ground
for the constitutionality of the practice, to be found in the origin and history
of the power involved, or in its nature or in both combined

EFFECT OF A RESERVATION ON FREEDOM OF IMPLEMENTATION

Senator HICKENLOOPER. May I ask you this: You may touch on it a
little later, Mr. Perlman. Suppose a reservation might be adopted to
this convention saying that complete jurisdiction and discretion over
what legislation we might pass to implement this convention would
be lodged in the United States without surrender to any group. inter-
national or otherwise; in other words, we just said, "We will adopt the
convention, but we will have no one question the adequacy of our laws
and no forum question the adequacy of our laws outside the United
States itself," would that, in your opinion, destroy the effect of the
genocide convention? Would that violate some of the basic structure
of this whole pro gram?

Mr. PERLMAN. Senator, I do think it would be most unfortunate, for
a reason that I will come to later in this discussion. We do not have,
as I am going to point out, under our form of government, any possi-
bility of genocide in this country, and if we would start out with an
attitude that as to any legislation that we pass to implement we are
going to be the sole judge, it certainly would tell other nations where
there is a possibility of genocide that they should make similar
reservations.

Senator HICKENLOOPER. I think that follows completely.
Mr. PERLMAN. And I just don't think that we would be reserving

anything here that would mean anything to the Congress or to the
people of this country if we made such a reservation.

8 5 Moore. International Law Digest, 164.
* Senate debate on the Treaty of Versailles, quoted in 5 Hackworth, Digest of Inter.

national Law. 12.
0 United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 327-328 (1936).
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WOULD NOT DESTROY THE CONVENTION

Senator HICKENLOOPER. Would you say, then, that if we adopt such
a resolution it would destroy the structure of this genocide prograni?
fSNr. PERL 1..N. No; I would not say that. I call your attention to
the fact that article 5 of this convention provides that the contracting
parties undertake to enact, in accordance with their respective consti-
tutions, the necessary legislation. The Congress would be the judge
ayhow, under the convention as submitted to you, of what provisions

were in accordance with the Constitution of the United States, and
that provision makes that (lear. thlat any legislation you might pass
would be such legislation as in imur judgment would be in accordance
with the Constitution of the United States.

Senator HICKENLOOPER. Now let us go a step further. These may
be questions that are unlikely to occur, but let u assume that the Con-
gress passed legislation implementing this genocide convention and
that that legislation was appealed to the Supreme Court and was taken
to the Supreme Court, and the Supreme Court said that it was not in
accordance with constitutional safeguards. Do you believe that any
international group or court on appeal by some other nation might
be able to disagree and overturn the ruling of our Supreme Court
under the circumstances?

Mr. PERLMAN. No, sir. There is no possibility of any such hap-
pening as that. There is no provision in the convention that would
enable anybody to even suggest such a thing.

NO SURRENDER OF SOVEREIGNTY

Senator HICKENLOOPER. But we are in effect, in this Genocide Con-
vention, as we undoubtedly have done in treaties in the past, dealing
with the question of a certain area of sovereignty of the United States
which amounts to a surrender of a certain area of sovereignty.

Mr. PERLMAN. I do not understand that any sovereignty is being
surrendered here at all. I do not know what you have in mind.

Senator HICKENLOOPER. If we submit the question of dispute as to
the adequacy of our legislation to an international court, we surrender
to that extent, do we not?

Mr. PERLMAN. No, sir. We only agree that the international court,
on the complaint of another contracting party, can pass on the ques-
tion as to whether or not we have fulfilled our obligation. We do agree
that that method of determining the good faith of all of the contract-
ing parties to this agreement can be pursued. That is all we agree
to. If the international court, on a proper submission, should find
either that this Nation or some other nation had not properly fulfilled
its obligation, they would state that for what effect it would have on
our Nation and on the other nation.

IF NATIONAL COURTS AND THE INTERNATIONAL COURTS DISAGREED ON THE
ADEQUACY OF THE IMPLEMENTING LEGISLATION

Senator HICKENLOOPER. In case a dispute came up in which some na-
tion questioned the adequacy of the legislation in the United States
on that matter, and we were very firm in our opinion that the legisla-
tion was adequate as we had passed it, but the international court on
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review said that it was inadequate and that we had not complied with
our obligation under the convention, would we in fact be guilty if we
still refused to change the legislation of moral disregard of the treaty?
In other words, would the decision of the international court under
those circumstances place us in a position where we had in fact, under
the convention, violated its terms?

Mr. PERLMAN. I think it would follow, if the international court to
which we subscribed, and jurisdiction over the issue, which we had
helped to impose in that court, arrived at a decision, and we ignored
the decision and remained where we were, that we would be subjected
to whatever criticism that court made or the rest of the world made
as a result of the decision.

Senator HICKENLOOPER. I understand we could be subjected to criti-
cism. We can be subjected to criticism even though the court sus-
tains our position.

Mr. PERLMAN. That is right.
Senator HICKENLOOPER. It is not a question of criticism that I am

concerned with at the moment; it is a question of what would our
position be as to whether or not we had violated the terms of the
treaty when we were adamant in believing that we had complied
sufficiently in our law and the court to which this was appealed, the
international court, said "No you haven't," and we still say, "Well,
in spite of what the court says, we believe that we have adequately
complied."

IN CASE OF CONFLICTING INTERPRETATIONS WE MIGHT BE FOUND IN
VIOLATION OF THE TREATY

Would we, not from our own viewpoint, because we have already
under this question expressed ourselves as believing that it is ade-
quate, but from the legalistic standpoint would we, in fact be in a
position of having violated the treaty, regardless of our own
opinion?

Mr. PERLMAN. I think we would. I think we would be, in the same
position that anybody is who is tried before any court and loses his
case and still believes he is right.

Senator HICKENLOOPER. Yes; because he is subject to the jurisdic-
tion of that court.

Mr. PERLMAN. Yes, sir; and we agree to subject ourselves.

WE ARE SUBJECTING OURSELVES TO TIlE COURT

Senator HICKENLAOPER. That is the point I am concerned about.
Under this convention as it is proposed, we would be subjecting our-
selves to the jurisdiction, whether it is a punitive jurisdiction or
moral, and the decision of that international court, and regardless
of what our opinion might be and how righteous we were iii it in
our own minds, our failure to conform to the findings of that court
would place us in fact in a, position of treaty violation.

Mr. PERLMAN. That's right.
Senator McMA.LoN. Of course you pointed out that the court has

no marshals, it has no deputy sheriffs, it can serve no writs.
Mr. PERLMAN. The Senator understands that.
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Senator MCM.IHON. I just wanted to emphasize that, because I
wanted to point out that the moral obloquy would be the only thing
that would come, but when you are dealing in the family of nations,
the moral condemnation of all of them can be as strong as any coim-
bination of arms.

Mr. PERLMAN. Yes.
Senator HICKENIOOPER. I understand, Mr. Perlman. I am only

trying to find out where we are and where we will be in this matter.
I am not discussing the morals of this convention or the worthiness
of the matter at a . I am trying to find out what. the obligations
are that we are assuming.

THE VALIDITY OF HYPOTHETICAL QUESTIONS

Mr. PFRLM.N. I understand that. I only regret that you are in-
terested in that, because, as I am going to point out, it really is not
a substantial matter in this country. We are not goiim) to hav'e
genocide. We are not going to be condemned by other nations. We
are entering into this thing, if we do, in cooperation with other na-
tions to stamp out something that may occur abroad, but which has
never occurred here and never will occur here so long as we have
our form of government. These hypothetical questions are interest-
ing, but they are based on assumptions that really have no validity
here.

Senator HICKENLOOPER. I am not so certain they do not have valid-
ity, Mr. Perlman. I am not so certain about the occurence of genocide
in this country as I am concerned with what other nations may claim
is genocide in this country, and I don't know what circumstances in the
future other nations may raise against us, even though we know or
feel morally that it is not covered at all. My questions concern theni-
selves with what other nations may raise under certain future cir-
cumtances that we cannot foresee now.

Mr. PERLMAN. That, of course, and that same kind of objection,
can be made with respect to any contract that we enter into.

Senator HICKENLOOPER. That is why we have a contract between
individuals. Both individuals are going to carry out their given
word, but you draw up a contract so there will not be any question
about it.

Mr. PERLMAN. From what I know about it, and I did not participate
in the negotiations for this convention on behalf of the State Depart-
ment, I really do not think there is any misunderstanding among the
contracting parties as to what is intended to be covered.

Senator HICINLOOPER. That is all.

ONLY ONE STANDARD OF CONDUCT INVOLVED

Senator PEPPFER. Mr. Perlman, I am glad you answered as un-
equivocally as you did the questions put to you, so that the record
would be clear that we are not proposing one standard of conduct
for other nations and another standard of conduct for this Nation.
In other words, if we violate this international agreement, then the
International Court of Justice, upon the protest of any contracting
party, would have jurisdiction to determine that we had violated the
convention.
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Mr. PERLMAN. That is right.
Senator PEPPER. And we would be in the same category as any other

state that had violated it, subject to whatever action the appropriate
agencies of the United Nations or the contracting parties might see
fit to take upon the premise determined by the court that we had
violated.

Mr. PERLMAN. Yes, sir.
Senator PEPPER. In other words, we cannot make it too clear that

we are not proposing one rule for the United States and another for
some other party or country when we enter into this agreement.

Now, if I understand correctly, article 1 reads:
The contracting parties confirm that genocide, whether committed in time of

peace or in time of war, is a crime under international law which they undertake
to prevent and to punish.

As Solicitor General of the United States, would you consider it a
violation of the Government's undertaking under that article if the
Government itself launched a program of genocide?

Mr. PERLMAN. Yes, sir.

Senator PEPPER. Now then, if it did so, that would be, would it
not, a crime under international law, as defined by article 1?

Mr. PERLMAN. Yes, sir.

SCOPE OF THE INTERNATIONAL COURT

Senator PEPPER. Is it not a fact that under article 36, chapter 2
of the UN Charter, defining the competence of the International Court,
the following appears:

Article 36, Section 1. The jurisdiction of the court comprises all cases which
the parties refer to it, and all matters specifically provided for in the Charter
of the United Nations or in treaties and conventions in force.

2. The States parties to the present statute may at any time declare that they
recognize as compulsory, ipso facto and without sp*,cial agreement in relation
to any other State accepting the same obligation, the jurisdiction (f the court
in all legal dsiites concerlling (ai the interpretation of a treaty; (1)). any
question of international law.

So a protest alleging a violation of this convention woulId raise
the question as to whether there had been a breach of intermlon ioal laI-
anid therefore would come within the co)ml)eteice of the international
Court.

Mr. PERLM.AN. Yes, sir.
Senator PEPPR. And have we not already, by the action of Coitgrt,ss

in the Connally-Vandenberg or Vandenbercg-Connally res !l Ut ion,
agreed to the compulsory jurisdiction of the International Court on
questions involving the interpretation of a treaty and qltet ions of
international law?

Mr. PERLMAN. That is my understanding.

THE DUAL PURPOSE OF THE CONVI-NTION

I might say this here, because I think it ought to be called to the
attention of the committee. While the convention, in the provision
that the Senator has just read, article 1, states that the contracting
parties confirm that genocide, whether committed in time of peace
or in time of war, is a crime under international law, genocide has
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not been punishable through international agreement if committed
in time of peace. That question was submitted, I believe, to the inter-
national tribunal that was set up in Nuremberg. I think it was also
passed upon in the tribunal set up in Tokyo, and it was felt that prior
custom among the nations did not warrant a finding that genocide
committed in time of peace was punishable as an international crime,
and therefore those who were placed on trial before those tribunals
in which we played a part were charged with the commission of this
crime in time of war. What had happened before the war was declared
was not considered within the purview of the court.

Senator PEPPER. So that this convention has at least a dual pur-
pose. One, it might be said that it codifies the development of inter-
national law which occurred through the Nuremberg trials in the
form of a convention; and secondly, it clearly establishes by sub-
stantive conventional declaration that genocide in peacetime is a
breach of international law and an international crime.

Mr. PERLMAN. That is exactly it, Senator. The ratification by the
20 contracting parties that puts it into effect will put beyond dispute
in the future the question as to whether genocide committed in time
of peace is punishable.

Senator LrOE. Mr. Chairman.
Senator MoMAHON. Senator Lodge.

INTERNATIONAL CRIMES

Senator LODGE. What are some other international crimes?
Mr. PERLAN. We have had some treaties on some of them. Pirac'y

is one of them. I do not know whether you are referring to old crimes
or those that were dealt with in these discussions.

Senator LODGE. Crimes dealt with similarly to the way in which
it is contemplated to set up genocide as a crime.

Mr. PERLMAN. A list of offenses was contained in the Charter of the
Nuremberg Tribunals and also in the charter that set up the Interna-
tional Court in Tokyo that was subscribed to by 11 nations. They
were crimes against peace, crimes a ainst humanity, and what are
called the conventional war crimes. are crimes that are set out
in The Hague and other conventions to w ich this country is a part'.
which, among other things, provide for the treatment of prisoners of
war and the treatment of civilian populations by invading armies,
and the like. There are a great number of matters that are covered
by what are known as conventional war crimes and crimes against
peace and crimes against humanity that were more specifically defined
in those charters that were set up since the end of World War II.

Senator LODGE. I was not thinking so much of war crimes. I am
familiar with the Geneva Convention and the rules of land warfare
and treatment of prisoners and those things. This genocide thing,
of course, is not solely a war crime; it is also a peace crime.

Mr. PERLMAN. That is right.
Senator LODGE. How many other peace crimes are there?
Mr. PERLMAN. There are a few of them that are set out in the his-

torical survey of the question of international criminal jurisdiction.
There is the slave trade, traffic in narcotics, traffic in women and chil-
dren, the dissemination of obscene publications, the counterfeiting of
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currency and the injury of submarine cables. Those are set out as
some of them.

EFFECTIVENESS OF ENFORCEMENT MEASURES AGAINST

INTERNATIONAL CRIMES

Senator LODGE. What has the general history been of law enforce-
ment against those kinds Has it been efficient? Has there been
frequent recourse to enforcement procedures .

Mr. PERLMAN. I think the State Department would know better
than I would as to whether or not they have had to have many prosecu-
tions under them.
Senator LODGE. I was just wondering whether in general the inter-

national crime had proven itself to be an impractical devise.

COUNTERFEITING NOT PRECISELY COMoPARABLE

Mr. FISHER. Senator, may I answer that from the State Depart-
ment? You might want to refer to the case of the United State8 V.
Arjona, which refers to the problem of counterfeiting of foreign cur-
rencies and foreign bank notes. That has in practice proved an effec-
tive way, within the limits of any law enforcement machinery, of per-
mitting this country to live up to its ol)li(ations with respect to others,
to prevent peoI)le in tiis cottrv from ruin lg their currency. It has
apparently worked with some effect.

Senator LODGE. Let's take that as an example of international crime
where enforcement has been relatively. efficient.

Mr. FISHER. We have the opium crime as well, and there are cases
cited in the various briefs dealing with action.

Senator LODGE. In the case o' counterfeiting, what agency was it
that enforced the law and brought the guilty parties to justice?

Mr. FISHER. That was quite a whileback. I assume it would be a
combination of our Treasury people and our Department of Justice.
The actual enforcement would be by the United States attorney and
the Department of Justice in the district court of the United States.

Senator LODGE. They did not appear before any international
tribunal?

Mr. PERLM.AN. No. That is another example of where we agreed in
the treaty to pass legislation.

Ar. FISHER. That was a gradual development of the practice of the
law of nations.

Senator LODGE. What I was trying to find out was about interna-
tional crimes set up precisely as this was set up. Counterfeiting is
not, then, on a comparable basis.?

Mr. FISHER. Not precisely comparable, but the sources of custom and
convention as the two primary sources of international law, custom
works pretty well. There is no question but that the Colombian Gov-
ernment would have a reason for coming to us and saying "Something
is happening in violation of your obligation, based on international
custom, which has become an obligation under the law of nations.
Please do something about it."

We would go to the Department of Justice and say "There is a
United States statute on this thing. Prosecute under that statute if
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we are to live up to our obligations as a self-respecting member of the
family of nations. Please take a look at it."

They would take a look at it and bring action in the District Court
of the United States under a Federal statute, subject to all the con-
stitutional safeguards of any other prosecution and with appeal to
the Supreme Court of the United States.

COMPARABLE INTERNATIONAL CRIMES

Senator LODGE. I am not trying to harass anybody. It seems to me
it is pertinent to this discussion for this committee to have a list of the
international crimes that are set up as such by a method similar oridentical with the method contemplated here. It seems to me that is

a pertinent thing for us to know. That is all I am trying to get. I
(do not think I have had an answer to my question yet..

Mr. FISi[ER. I cannot promise the list to be exhaustive, but I would
say the principal ones are the ones mentioned in Mr. Rusk's statement,
which relate to submarine cables; pelagic sealing, the killing of seals
under certain circumstances; the slave trade. Those are the only three
that I know of that are precisely the same.

Senator LODGE. That is exactly what I wanted to know.
Mr. FISIER. That list may not be completely exhaustive. Those are

the three that come to mind.
Senator LODGE. What has been the history of enforcement in the

cases of those three crimes?
Mr. FISHER. I do not and could not give you a detailed list of the

number of cases that have been brought, sir. tI has not been in any
way a source of difficulty, either internally or as part of our foreign
relations.

Senator LODGE. The device of making those actions international
crimes in the way it has been contemplated here has been, on the whole,
a satisfactory and efficient way of dealing with it?

Mr. FISHER. Yes, sir.
Mr. PEIZLM.\N. Senator, if you take page 15 of my statement, you

will see a long list of treaties which are of the character you have been
inquiring about. They are not segregated as to those which resulted
in the passage of legislation by Congress for the enforcement, but in
the text I refer ybu to a note where some of then are identified.

Senator LODGE. I was trying to establish whether this Genocide
Convention was going to work out more or less as a gesture and as an
expression of sentiment, or whether it really has some teeth in it and
really was a practical device for getting something accomplished.
That is what I was trying to get at.

1". PERLMAN. I think we answered that. We try to later on in the
statement that I am reading.

INDIVIDUAL RESPONSIBILITY BEFORE INTERNATIONAL COURTS

Senator HICKENLOOPER. I would just like to ask whether there are
in any of these international crimes, and perhaps Mr. Fisher knows,
such as the cable situation and the sealing and the slave trade, records
that any violations have been tried in any international court, or have
they been tried in the courts of the country that picked them up, for
instance?
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Mr. FISHER. Under the conventions that we now have there have
been no cases tried involving individual responsibility in interna-
tional courts.

Senator HICKENLOOPER. With the exception of the Nurenberg trials.
Mr. FISHER. The specific conventions that I referred to in answer

to Senator Lodge's question did not, of course, include the Nurenberg
tribunal. I cannot answer as to whether or not there have been any
diplomatic discussions in terms of obligations or completely living
lip to the obligations.

METHOD OF ENFORCEMENT

Senator HICKENLOOPER. In the case of a person arrested for piracy,
lie is tried in the courts and under the laws of the individual nation,
is he not?

Mr. PERLMAN. That is right.
Senator HICKENLOOPER. If an American warship picks him up, he

will be tried in an American court under United States statutes against
piracy. The same with the Cable Convention violation?

Mr. PERLMAN. That is true of all of them. -\

Senator HICKENLOOPER. And, of course. it is contemplated under'
this convention that any violator of the genocide laws that we might
adopt would be tried under our law, within United States jurisdiction.X. PERLMAN. Right under the laws and in the courts of the state \
where the crime was committed.

NO FORUM WHERE THE STATE COMMITS GENOCIDE

Senator HICKENLOOPER. Now then, getting back to this old question
of supposing the state itself undertakes to commit genocide, there is
no forum contemplated under this convention, and at the moment
there is no machinery set up, to try that state, is there?

Mr. PERLMAN. That is right, except the provision you and I were
discussing before, which enables a state to refer to the International
Court of Justice the question of fulfillment of obligations and the
general condemnation that might flow from an adverse finding.

Senator HICKENLOOPER. But an individual or group of individuals
within a state that violated the antigenocide laws could be physically
punished by that state under its laws; but a nation that conmiiitted
genocide as a national policy or a governmental policy. such :ns the
Nazis used, would not be subject to physical punishment except the
moral condemnation which they would get as a result of the decision
of an international court or a group on appeal.

Mr. PERLMAN. I do not think that is entirely accurate, Senator, for
this reason: The states probably, through the United Nations or by
agreement among themselves, might impose economic or other sanc-
tions if they felt that that was the advisable thing to do.

Mr. FISHER. I would like to add one thing to Senator Lodge's ques-
tion, in that by restricting it to the particular international crime
created by these conventions I did not want to give the impression
that there are no international crimes recognized by the general law
of nations in which we have exclusive right to have an American
citizen tried in an American court. Piracy is an example. That is a
generally recognized law. If an American citizen is engaged in piracy
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and captured by a British man-of-war off the coast of Sierra Leonie,
he would be tried there. Also under a previous convention relating
to slavery people were tried by mixed cotirts, blot I was referring to
the situation which now exists and the situation which exists under
this genocide convention, which makes it clear that it will be tried by
a court in the country where the offense is alleged to have been comu-
mitted and that. subject to the constitutional processes of these courts,
such trial will be held.

ONLY ONE ALTERNATIVE

You might want to read the section of the convention dealing with
that, Senator Lodge, which does make it clear that that is the situation.
There is a reference made to the possibility at some later period of
their being an international-

Senator LODGE. Where are you reading?
Mr. FISHER. Article 6 on page 8 of the paper you have in front of

you.
Senator LODGE. There are two alternatives there.
Mr. PEARLMAN. No, sir; there is only one alternative. The second

alternative, the International Tribunal, is a matter of jurisdiction
with respect to those contracting parties which shall have accepted its
jurisdiction. There is no such tribunal in effect, and we 'have not
accepted any such jurisdiction.

Senator LODGE. There might be some time.
Mr. FisiiF.R. That is the traditional story of the man who could

have ham and eggs for breakfast if he had both ham and eggs, because
they aren't in effect. That takes subsequent action by the President,
confirmed by the Senate. That is not before us.

Senator LODGE. In the last 20 years has there been anybody tried for
the violation of the slave trade?

Mr. PERLMAN. Not to my knowledge.
Senator LODGE. In the past 20 years has anybody been tried for

violation of the treaty with regard to pelagic seals?
Mr. PERMAN. I will have to check that.
(Subsequently the State Department reported:)

The Fish and Wildlife Service of the Department of the Interior, which hms
kept annual records on the execution of the convention, has informed UF/V
that there has never been any violation of the convention which resulted in
the invoking of the provisions of article I thereof. They also report that, since
the termination of the convention, nationals of the USSR, as well as of the
other countries formerly parties, have apparently continued to comply with the
provisions of the convention although the convention is no longer in force.

The only cases which have ever arisen in connection with possible violation
of the convention were two in this country concerned with the intended use
of outboard motors by the Eskimos, a practice which would have been contrary
to the provisions of article IV of the convention.

There is another convention which, while I do not believe it deals
directly with enforcement by criminal practices, does deal with the
obligation to stamp out the opium trade, and there have been litiga-
tions in the courts of the United States, not prosecutions, but protests
from seizure of the opium poppy which were based on that convention,
and I think we can report that that convention, on the W'hole, has
proved a satisfactory method of stamping out an international crime.
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Senator LODGE. But as a practical matter, if there have been no viola-
tions of these three conventions in the last 20 years, or at least none
that were conspicuous enough for you to remember them, one miust
come to the conclusion that there has been no modern experience in
enforcing international crime of this type.

Mir. PERLMAN. I hope there will be none in this one.
Senator LoDGE. I hope so, too, and I also hope. if there is a violation,

there will be an effective and efficient machinery for dealing with it.
M%1r. PERLIMAN. Senator, it might be well to observe in that connec-

tion that maybe t'he very existence of punitive legislation has deterred
people who might otherwise have been tempted to engage in the prac-
tices which those acts condemn.

Senator LODGE. Of course that is the best kind of law in the world.
If the law is that good, it is practically perfect.

Mr. PERLMAN. That cer'taiinly is one of the main motives for sub-
mittingr a convention of this kin(] to this body. It is not done, really,
with the idea that punishment will be inflicted and will be inflicted
frequently. It is done in the hope that it will never be necessary to
enforce the penal provisions that may be enacted by the Congress or
other legislative bodies.

Senator LODG.E. I hope it has that effect.
Mr. PERLMAN. Now may I call the committee's attention to the

following:

The relationship of .talt( j1i'tOsdd(ot in cr; ia ial ju ri8prudelice to the
genocide convention

The passage from the case of Geofroy v. Ri.g. , which s1)eaks of re-
straints arising from the nature of the Government and the States,
and restraint against change in the character of the Government
or in that of one of the States, is used as another argument for
the existence of a constitutional limitation on the treaty power.3 It
is argued against the convention as a whole that to impose a new body
of treaty law which will become the domestic law of the United States
is a change in the structure of the relation of the States and the Fed-
eral Government, and that to deprive the States of a field of criminal
jurisprudence and place it in the Federal jurisdiction by treaty would
be so revolutionary as to be in violation of the Constitution.

If there were matters of criminal jurisdiction confided to the States
so vital to their existence that a change by the Genocide ('onvent ion
would destroy our dual system of government, conceivably the 1)rob-
lem suggeste( might be more than hypothesis. The fact is quite the
opposite. Congress is already invested by the Constitution with the
power to provide the criminal sanctions for offenses against the law of
nations, Constitution, article I, section S. clause 10. It has had that
power since 1789, and the States expressly committed that field of
criminal jurisprudence to the Federal Government. It is therefore of
little or no consequence in comparing the effect of the exercise of
Federal criminal jurisdiction upon residual State criminal jurisdic-
tion that Congress may exercise its power to punish genocide pursuant
to the authority provided in article I, section 8, clause 10, of the Con-
stitution, or pursuant to the authority of a treaty and article I, section
8, clause 18 (the necessary and proper clause) of the Constitution, or

3 133 U. S. at 267, passage quoted In text under heading "The Question of Constitu-
tional Limitations on the Treaty Power."
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pursuant to both sources of power. It is wholly unwarranted to saythat, because another offense has been added to the list of the few now

punishable as offenses against the law of nations, the States have been
deprived of a field of criminal jurisprudence. This area of the field
they never possessed, and as Madison observed in the Federalist
(No. 42):

The power to define and punish piracies and felonies committed on the high
seas, and offenses against the law of nations, belong * to the general
Government, and is still a greater improvement on the Articles of Confederation.

In the Curtiss-Wright case the Supreme Court said:
The States severally never possessed international powers-- *

And in United States v. Arjona, 36 it said:
Congress has the power to make all laws which shall be necessary and proper

to carry into execution the powers vested by the Constitution in the Government
of the United States, art. I, sec. 8, clause 18; and the Government of the United
States has been vested exclusively with the power of representing the Nation in
all its intercourse with foreign countries. It alone can "regulate commerce
with foreign nations," art. I, sec. 8, clause 3; make treaties and appoint ambassa-
dors and other public ministers and consuls, art. II, sec. 2, clause 2. A State
is expressly prohibited from entering into any "treaty, alliance, or confederation,"
art. I, sec. 10, clause 1. Thus all official intercourse between a State and foreign
nations is prevented, and exclusive authority for that purpose given to the United
States. The National (overn:::ent is in thi, way made responsible to forei-n
nations for all violations by the United StaLes of their international obligations,
and, because of this, Congress is expressly authorized "to define and
punish * * * offenses against the law of nations," art. I, sec. 8, clause 10.

CONVENTION DOES NOT DISTURB THE JURISDICTIONS OF THE STATES

The Genocide Convention in no wise disturbs the jurisdiction of
the States to deal with murder, assault, and the host of common law or
statutory penal offenses. As a matter of fact, in the Arjona case,
supra, which dealt with counterfeiting the securities of other govern-
mnents and foreign banks as offenses against the law of nations, pun-
ishable under Federal law, the Court was of the view that punish-
ment of identical offenses under State law was not necessarily ex-
cluded.3 7

But it would indeed be strange doctrine to find today, after 160
years of constitutional development, that the Federal Government
may not exercise a delegated power-in this case the treaty power
and all else in the Constitution that goes with it-because it will
be defining a crime hitherto not punishable by Federal law or Federal
courts, or, even though the assumption is not warranted here, because
it may intrude upon what was solely regulated by State authority.
No thesis has been more firmly resisted by the Supreme Court than
this, beginning, in treaty cases, in 1796 with Ware v. Hylton, 8 followed
to modern times in a long line of decisions-some of which, with Ware
v. Hylton, have been set out and discussed under the heading "The
Treaty Power"-and receiving most clear expression in Missouri v.
Holland ,3 where criminal jurisdiction was an issue.

299 U. S. 304, 316.
30 120 U. S. 479, 483 (1887).
s 120 U. S. at 487.

3 DalI. 199. supra.
M252 U. S. 416 (1920).
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FEDERAL REGULATION OF MATTERS ORIGINALLY WITHIN STATE JURISDICTION

Wholly apart from treaty power and pursuant to other expressed or
implied powers, Congress over the years has regulated scores of sub-
jects, with criminal as well as civil sanctions, which prior to Federal
entrance into the field were the subjects of State regulation. We have
grown accustomed to Federal legislation governing railroads, motor
busses, aviation, food and drugs, white-slave traffic, kidnapping, labor
relations, and these are but a few examples of the unavoidably ex-
panded Federal jurisdiction and a somewhat corresponding Federal
criminal jurisdiction resulting from the demands of modern society.
This is hardly revolution, though it may be evolution which some may
deplore.

It is not necessary to discover or define the limits of Federal power
in order to judge the legality of an act of that power. In the case
of the treaty power. the Supreme Court has never defined the limits.
It has merely intimated that some may exist. Clearly, with regard
to the Genocide Convention, the existence of a general criminal juris-
diction in the States is no bar to the exercise of the treaty power.
In any event, there is no clash of jurisdiction here where the I ederal
Government is exercising its power-to punish offenses against the
laws of nations-expressly delegated to it.

Senator PEPPER. At the present time, these other offenses that are
referred to are prosecutable by act of Congress in the Federal courts?

Mr. PERLMAN. Yes, sir. Its jurisdiction has been vested in the
Federal Government, although, as we point out in our statement, in
the case that dealt with counterfeiting, I think the Supreme Court was
careful to point out in that opinion that that fact did not necessarily
exclude Sate jurisdiction over the same kind of offenses.

CLARIFICATION OF THE DEFINITION OF GENOCIDE

Senator PEPPER. Mr. Perlman, you have mentioned the matter of
domestic jurisdiction being affected. May I just clarif v this question
for the record, because I dare say the critics of this 'convention, if
there unhappily are any, might raise the question about whether or not
we would be surrendering to a Federal tribunal or possibly subse-
quently to an international tribunal, or now to the International Court
of Justice, the right to consider something which is anything less than
the full crime of genocide as defined in this convention. The crime,
as I read article 2, is defined as follows:

In the present convention, genocide means any of the following acts committ
with intent to destroy in whole or in part a national, ethnical, racial, or religion sgroup as such.

Then, referring to specific acts, acts committed with that expressed
intent, that is, the desire to destroy, in whole or in part, to wipe out
in whole or in part, a national, ethnical, racial, or religious group.

NOT APPLICABLE TO INTERGROUP STRIFE

What I wanted to raise was this question: If one group of people
in this country got angry with another group of people and they had
physical strife and violence and somebody got hurt, that kind of
-ase would not be genocide within the definition of article 2, would it?

Mr. PERLMAN. It would not.



THE GENOCIDE CONVENTION

NOr APPLICABLE TO RELIGIOUS STRIFE

Senator PEPPER. If the Catholics and the Protestants got into It
conflict of sonm sort, and in a given community either the Protestants
stormed the Catholic Church and they had a riot, or in a Catholic corn-
munity the Catholics made an attack upon the Protestant Church,
that woUld not be genocide within the definition of this convention,
would 

it?

Mr. PERLMAN. It would not.

NOT APPLCAILI T IIIOT kND RESVULT.\N'T VIIIENCE

Senator PEP'ER. Or if iII somile part of the coitry a group of peo-
ple became angered with a ('hinese, or two or three Chinese, who had
committed )me (rime and there was a sort of riot and violence in
that coniniunity between soie peoplee that were offended or affected
by the act of violence and the Chinese that were charged with it, that
would not be genocide?

Mr. PERLMAN. It would not.

NOT .PPLICABIL 4E TO LYNCHING

Senator PEPPR. Or if there were to be what is commonly called a
lynching, obnoxious as it is and infamous as it is, that might occur
in the United States, that would not be genocide within the definition
of article 2 of this convention?

Mr. PEiLMAN. It Would not.
Senator PEPPER. That would still remain the same sort of crime that

it is under the law of this land, whatever that law-is?
Mr. PERLMAN. That is right.
Senator PEPPER. And there would be no possible basis of anybody

claiming that that was a matter of international concern and what
is being proposed here is to give an international tribunal jurisdiction
over that or those other offenses as I have described them ?

Mr. PERLMAN. That is exactly right.
Senator PEPPER. I wanted the record to be clear on that, so we

would not be faced with that in our questioning.
Mr. PERLMAN. I think we deal with that in our statement. I am

glad to have it in the form in which you have put it.
In our statement we set forth the cases that answer the argument

that anything in this convention contemplates an interference by the
Federal Government with State jurisdiction, or commits either to Fed-
eral jurisdiction or international law things with which the several
States of the Union have to deal. We show here that that is not the
situation either in fact or in law. As a matter of fact, the States
have not undertaken to attempt to punish crimes against the law of
nations. If they have such authority they never have exercised it or
attempted to exercise it. On the contrary, the courts have held that
those matters have been committed to the Federal Government and not
to State governments.

INTERNATIONAL COURT EXCLUDED FROM ESSENTIALLY DOMESTIC MATTERS

Senator PEPPER. Is it not also a fact that by its own limitations the
jurisdiction of the International Court of Justice is excluded from
matters which are essentially domestic in character I
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Mr. PERLMAN. That is correct, and that, of course, occurs in the
Charter of the Tnited Nations and, as we have already pointed out
in the part of the statement I have read, there, is no attempt in this
convention that is before you now to add to tite authority or give the
Unite d Nations authority which it does not already possess. That
is clear.

There are other objections that have been meade by people antag-
onistic to the adoption of this convention. One argument is made
that the convention violates the provisions of al i'e I of the Bill
of Rights.
i'he flrxt amend/m'nt anl ;n(';/(met to !/row(;de

Another objection based u)on1 t lie (oustiti ition is (li-rected not to
the convention as a whole but to the )roX'isioll iii art id'e III ( c) wh ich
(ledla r(~s iat "direct and 1)ublic inciteneiit to coiinniit geI.),'i(l," shall
1)e a punishable act. It is urged that to make sucl co(it a cri'iuinal
offeinse would be an infringement of freedom of speech and freedom
of the press under the first aineidment to the ('oust it tit ion.

It is assumed tlat the argument is levecled at the power of C(ogress
to make incitement to genocide a criminal offense, sice the first
amendment to the Constitution provides that-

('ongress shall make no law * * * abriigilg tle freedlim ()f speech, or
of the press. * * *

Our courts have been most solicitous in guarding against govern-
mental encroachments upon freedom of speech and have protected it-
against censorship or punishment, imiess shown likely to lrO(Illce a (lear and
present danger of a serious substantive evil that arises far al)o'v l ul)lic incn-
venience, a nloyance, or unrest.u

It is this protection which is sought to be invoked in pleading for
freedom to incite directly and publicly to commit geiOcide. The plea
completely overlooks the obvious limitation upon the absolute free-
dona of speech which is both a part of tbe very statement of the "clear
and present danger" doctrine and its pract ical application in the past.

This famous doctrine had its inception in a group of Supreme Court
opinions, written by Mr. Justice Holmes, wlnch affirmed convictions-
for conspiracy to violate the Espionage Act by attempting to cause
insubordination in the armed services and obstructing recruitment-
based upon the utterance of words of persuasion which were regarded
of such a nature, and used in such circumstances, as to create a clear
and present danger of bringing about the substantive evil that ('on-
gress had a right to prevent. What was said in the Frohwerk case
is especially pertinent to the Genocide Convention and incitement to
commit genocide:

* * * [We think it nec ssajry to add to what has been sai(l in ,chienck v.
United Statc's (249 U. S. 47) that the first amendment, while proh4ibiting legisla-
tion against free speech as such, cannot have been, and obviously was not
intended to give ininiuiity for every twssible use (I" language (HIobcrtson v.
Baldwin (165 U. S. 275, 281). We venture to believe that neither Hamilton nor
Mailson, nor any other competent person then or lter, ever supposed that to

40 Terminfello v. Chicago (337 U. S. 1, 4 (1949)) ; Bridges v. ('atifornia (314 ('. S. 252,
262-263 (1941)).

41 Schcnck v. 1/nited States (249 U. S. 47, 52 (1949)) ; Frohirerk v. United Statcs (249,
U. S. 204 (1919)) : Debs v. United States (249 U. S. 211 (1919)) ; and See also Abrams '.
United 1tatcs (250 U. S. 616 (1919)).
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make criminal the counseling of a murder within the jurisdiction of Congress
would be aii unconstitutional interference with free speech.'2

In Fox v. Wash~Thqto11, also an opinion by Mr. Justice Holmes,
the Supreme Court upheld a statute of the State of Washington which,
among other things, made punishable-
encouraging or inciting or having a tendency to encourage or incite the com-
mission of any crime, breach of the peace-

and so forth, and a conviction thereunder for printing an article which
the Court said-
encourages and incites a persistence in what we must assume would be a breach
of the State laws against indecent exposure. Further-

said the Court-
we understand the State court by implication at least to have read the statute
as confined to encouraging an actual breach of law. Therefore the argument
that this act is both an unjustifiable restriction of liberty-and too vague for a
criminal law must fail."

This case was cited with approval in Giboney v. Empirr Stora'e 0o.
(336 U. S. 490 (1949)) ; and Chaplinmky v. New Hampshire (315 U. S.
568, 574 (1942)).
The Giboney case ', is a recent expression of the Supreme Court that

incitement to commit crime enjoys no immunity under, and draws no
protection from, the first and fourteenth amendments. In that case
the Court held that peaceful picketing, with use of placards, and so
forth, to induce violation of a State anti-trade-restraint law (a
criminal statute) could be enjoined. Said the Court:

It rarely has been suggested that the constitutional freedom for speech and
press extends its immunity to speech or writing used as an integral part of
conduct in violation of a valid criminal statute. We reject the contention now."

and again:
But it has never been deemed an abridgement of freedom of speech or press

to make a course of conduct illegal merely because the conduct was in part
initiated, evidenced, or carried out by means of language, either spoken, written,
or printed. (See e. g., Fox v. Washington, 236 U. S. 273, 277; Chaplinsky v.
New Hampshire, 315 U. S. 568.) Such an expansive interpretation of the con-
stitutional guaranties of speech and press would make it practically impossible
ever to enforce laws against agreements in restraint of trade as well as many
other agreements and conspiracies deemed injurious to society.'

There are of course shades and degrees of speech which give rise
to troublesome legislative and judicial problems in determining a line
between permissible and reprehensible conduct. But in discussing
these situations it has always been well understood that incitement to
commit crime is not among the problem cases. For example, Mr.
Justice Brandeis in his concurring opinion in Whitney v. California 4 1
had this to say:

But even advocacy of violation, however reprehensible morally, is not justifica-
tion for denying free speech where advocacy falls short of incitement and there
is nothing to indicate the advocacy would be Immediately acted on. The wide
divergence between advocacy and incitement, between preparation and attempt,
between assembling and conspiracy, must be borne in mind.'

"2249 U. S. at 206.
8 236 U. S. 273 (1915).

"236 U. S. at 277.
,5 336 U. S. 490 (1949).
46336 U. S. at 498.
47336 U. S. at 502.
48 274 U. S. 357 (1927).
49 274 U. S. at 376.
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See also Mu8ser v. Utah, 50 dissent of Mr. Justice Rutledge, who in
the course of urging a stronger condemnation of legislation which may
restrict free speech said:

At the very least the line must be drawn between advocacy and Incitement-

and again-
or we might permit advocacy of law breaking, but only so long as the advocacy
falls short of Incitement.

In the light of these well understood concepts, there is no constitu-
tional barrier to a provision by Congress for the punishment of direct
and public incitement to commit the crime of genocide.

ONLY OPPOSITION FROM THE AMERICAN BAR ASSOCIATION

Senator MCMAHON. Who, Mr. Perlman, are the opponents of the
treaty? As you have dealt with this matter and have made a study
of it, who has opposed it?

Mr. PERLMAN. The only objections that I have had any real contact
with are those that have been made by certain members and one
committee of the American Bar Association, the Committee on Peace
and Law Through the United Nations.

I would like to tell this committee that that committee is a com-
mittee of nine appointed by the president of the American Bar
Association. Unfortunately that committee has deemed it advisable
to conduct a campaign against this convention throughout the United
States. It has called meetings in different parts of the country and
has indicated that those meetings were for education and discussion,
whereas as a matter of fact they have been conducted in a way that
would be antagonistic to the purposes of this convention and to those
who are interested in having it ratified.

ACTION OF THE COMMITTEE ON PEACE AND LAW THROUGH THE

UNITED NATIONS

The committee made an adverse report, this committee of nine, to
the last meeting of the house of delegates of the American Bar Asso-
ciation. I attended that meeting. At the same meeting there was a
favorable report made by the section on international an' comparative
law of the American Bar Association. This committee should know
that the propaganda against ratification has been conducted by a
committee of nine members. The membership of the section on inter-
national and comparative law is approximately a thousand, and that
1,000 has recommended to this body, with some reservations, the
ratification of this convention.

I think it is fair to say, and I think you will be told, if any of the
members of the section are permitted to make a statement here, that
even the reservations that they have suggested were adopted by the
section in the hope of mollifying those who were seeking to defeat
the whole proposition before 'the American Bar Association, and do
not actually represent what might, be thought to be a need, a pressing
need, for such reservations. It was an attempt to arrive at something
that would answer the objections that had been made.

90 838 U. S. 95, 101, 102 (1948).
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A COMPROMISE RESOLUTION ADOPTED

Now, what happened at the American Bar Association was that
there was a compromise resolution adopted under which both reports, I
think, were sent here. The resolution that was adopted, while it gave
lip service to the feeling that something should be (lone about this
crime of genocide, undertook to object to the convention as submitted,
but without submittingt any plan that would be acceptable; and along
with that objection to the convention as submitted came the report-I
suppose it is before you: I have a copy of it. and I will be very glad
to leave it with the committee-which represents the views of certainly
a majority of the thousand members in the section on international
law.

BAR ASSOCIATION NOT IN AGREEMENT (.N THE CONVENTION

I have been informed this week that the president of the American
Bar Association sent a telegram to certain members who inquired as
to whether or not they could speak here with the authority of the
American Bar Association saying that the views of the board of
governors of the American Bar Association on that had been polled,
and that the committee of nine, or its representatives, were authorized
to speak, but not the officers of the section which represents more than
a thousand members, or approximately a thousand members, of the
American Bar Association.

These constitutional objections, or so-called constitutional objec-
tions, the ones that we have dealt with in the statement that is filed
here on behalf of the Department of Justice, have emanated from this
committee of the American Bar Association, the committee of nine,
and so far as I know from no other source in this country.

I have a conclusion here, parts of which I would like to read.
(Conculaion

I have attempted to analyze, in this statement, arguments on consti-
tutional questions which have been made by those who are most critical
of the efforts of this Government to cooperate in contributing to the
growth of international law and order. I have tried to indicate that
the conjuring up of objections on constitutional grounds is no more
than the parading of theories long since rejected in the development of
our constitutional processes. What is before the Senate is essentially
the expression of American policy, through its advice to the President,
in this important matter.

For centuries, men have argued the relative merits of formalizing
human-rights doctrines into written instruments. We are concerned
here with placing one such elementary doctrine into a treaty to become
part of international law. Americans, with their experience under a
written Constitution and Bill of Rights, should be the last to discount
the significance of such a proposal. The case has been succinctly
stated this way:

A leap from the premise that since some treaties have been regarded as mere
"scraps of paper" to the conclusion that any principle, enshrined in great state
papers or constitutional documents, mut be futile and without effects on the
world-power process, involves a very considerable underestimation of the role
that authoritatively formulated principle can be made to play in the affairs of
men.
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A similar fallacy underlies the repeated suggestion that hunian rights stem
from some source higher than government and that not only can government do
little to secure them but also any effort by government to scure them is likely
to endanger them. To recognize that devotion to human rights has inany justi-
fications-religious, natural law, and other-rooted deep in man's nature, it is
not necessary to ignore that such rights often get scant protectionI in fact if they
do not have government or centralized community coercion behind them. One
wonders whether the opponents of the United Nations program regard the Bill
of Rights provisions in our own Constitution as superfluous and why, in contra-
diction of their premises, they shudder for the fate of any rights that may bei
omitted from the United Nations program. Men have always sought to secure
their rights by that formulation of principle and balancing of power which we
call government; the alternative to government is anarchy and rule by private
violence. To fail to distinguish the moral justifications for rights from the
realities of the power necessary to protet them Is simple, and perhaps suicidal,
intellectual confusion."'

GENOCIDE HAS NEVER EXISTED, NOR CAN IT EVER EXIST IN THIS Ot'NTRY

Genocide has never existed in this country. Under our form of
government, it can never exist. Our Constitution and our Bill of
Rights contain guarantees of the status and rights of minorities which
make anything approaching genocide impossible. The sly and un-
worthy effort to make it appear, in some discussions of the subject, that
the convention can be used to intervene in the' handling of purely
domestic problems, and to usurp the functions of Congress or the
States in such matters, is without any basis.

Senator PEPPER. Good.
Mr. PERLMAN. This convention, if ratified, will be our pledge to

cooperate with other nations in pronlouncing genocide an international
crime, and in providing for the punishment of those who may defY
and violate the law.

The members of this committee have been given the opportunity,
by the submission of the Genocide Convention, to recommend to the
Senate action that will gladden the hearts of freedom-loving peoples
every where in the world. Ratification will afford a measure of protec-
tion for those unfortunates who still live in fear of torture and death
at the hands of cruel ruthless rulers or dictators who are or may become
obsessed with the idea either that they belong to a master race, or that
they are apostles of a master ideology-, dedicated to the extermination
of other races and creeds.

The Convention on Genocide is notice to the world that commni-sion
of that crime will result in punishment of the criminals. an(i that the
civilized nations will take action to make that punishment certain
and severe.

We can hope and we can pray that mass destruction of innocent
human beings for racial or religious reasons will never again occur,
but, Hitler's death chambers are too recent to allow us to forget and
ignore the lessons taught by mass cremations and mass graves. Our
duty to our country and to all of humanity forbids us to do anything
less than has been written into the Convention on the Prevention
and Funishment of the Crime of Genocide.

Senator PEPPER. That is an excellent statement, Mr. Perlman.
Senator MCMAIHON. Thank you very much.
I McDougal and Leighton, the Rights of Man in the World Community, 14 Law and

Contemporary Problems, 490, 531, fn. 257 (1949).
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The next witness will be Judge Robert P. Patterson. He comes
representing the United States Committee for the United Nations
Genocide Convention.

STATEMENT OF ROBERT P. PATTERSON, UNITED STATES COM-
MITTEE FOR THE UNITED NATIONS GENOCIDE CONVENTION

Mr. PAttERSON. Mr. Chairman and gentlemen, may I say a word
of appreciation for the hospitality I have always received in this
House at the hands of you whom I shall always regard as my friends?

Senator PEPPER. Let us take occasion to commend you for the serv-
ices you rendered your country, Mr. Secretary.

Mr. P.TrERSON. Thank you, Senator Pepper.
I hasten to reassure the committee against fears it might have on

seeing the voluminous material I have here. Please put it down to a
lawyer's habit to take aloivg all kinds of material. Part of it, also, is
for the members of the committee.

EXHIBITS EXPLAINED

I appear as spokesman for the United States Committee for a
United Nations Genocide conventionn , and this is material that the
committee wishes to submit to the Senate Committee on Foreign
Relations. I have five sets, one for each member.

The material I have just handed you comprises a statement by the
United States committee, for whom I appear; also our brief on the
points of law that may be involved, and also letters indicating strong
and vigorous support of the Genocide Convention by a list of organ-
izations of United States citizens, that I submit would be at the top
of the list in anyone's selection of leading organizations in labor,
religion, law, veterans' groups, and similar organizations, all of them
urging ratification.

I trust that the material may be of assistance to the committee in
its deliberations on this subject.

URGE RATIFICATION

Our position I may state in a single sentence: Our position is that
the Genocide Convention should be ratified by the Senate of the United
States, and ratified without reservations. Very briefly, the grounds
for that position are these: That the mass destruction of human beings
according to groups on lines of nationality, race, or religion has been
an abominable evil, an evil that has shocked the conscience of mail-
kind. That it is of grave international concern because it is the con-
comitant of aggression against other nations; because it arouses the
most deep-.ieated resentment in members of the group that is perse-
cuted; and because it causes wholesale dislocations of people and
the problem of caring for those people by neighboring states. That
it calls for collective action by the family of nations. And that it
calls for leadership, moral leadership, on the part of the United
States.

Our further grounds are that the objections of a legalistic character
that have beenleveled against the convention have no substance, are
completely evanescent, and cannot bear the light of analysis; and fi-

-." N
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ally, that no reservations are called for, required, or in any way
necessary.

If I may, I will make an oral statement rather than follow the lines
of the brief. The brief consists of some 28 pages. I am sure that it
will not be of any assistance to the committee to have me drone over
the pages of that brief. The brief has some appendices in it. The
third appendix is a text of the Genocide Convention. Of course you
have that in other material, but for your convenience, we thought it
best to put in the brief the convention, too.

Senator MCMAInON. The brief, of course, will be printed in the rec-
ord and made part of the record.

(Brief inserted after Judge Patterson's testimony after p. 62 of
this record.)

ASSEMBLY RESOLUTION

Mr. PATTERSON. What is this case, and how did it get here?
I1 1946 the General Assembly of the United Nations declared that

mass destruction of people by groups was of international concern, and
that genocide was an international crime. It made that (le(laratioll
by unanimous vote. And 2 years later the General Assembly of the
United Nations adopted this convention that is before the Senate for
ratification now.

May I say that there, too, the vote was unanimous. Fifty-five na-
tions voted in the affirmative, none in the negative, not a single one
even abstained from voting. A truly remarkable record in the United
Nations.

Anid one other thin regarding that passage of the convention in
the United Nations. Passage was due to strong leadership by this
Nation. the United States, by Secretary Marshall, Mr. Austin, Mr.
Dulles, and our other representatives there.

The text of the convention, as I said a moment ago, appears in the
appendix to our brief. There are 19 articles in it. All of them have
their importance, but I niention four leading features that I think
bear closely upon the consideration the committee will give to this
paper.

First, genocide is declared to be a crime under international law.
That is article 1.

Second, the definition of genocide in article 2, a careful definition
showing carefully phrased words, defined to mean any of the follow-
ing acts (and this is important) committed with intent to destroy
in whole or in part a national, ethnical, racial, or religious group as
such. And then follow five acts: Killing, causing serious bodily or
mental harm, deliberately inflicting conditions of life calculated to
bring about physical destruction, imposing measures intended to pre-
vent births, and forcible transfer of children of the group to another
group.

The third leading feature that. I will mention is in article 5, the
engagement of this country. The engagement of this country, in a
word, is to enact legislation in accordance with our Constitution to
carry into effect the provisions of the treaty or convention and to pro-
vide penalties, suitable penalties. That is in article 5.

Fourth in article 6 it is provided that trials shall be in the domestic
courts, with a clause that if there shall be an international tribunal
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established later and if we go further and submit our cases to -;uch
international penal tribunal, neither of which of course has occurred,
trial may be under those conditions in the international tribunal.
But the definite engagement in the treaty is for trials in our own
domestic courts, our national courts, and not before any international
body.

C( NSERVATIVE CHARACTER OF THE CONVENTION

I point those. things out to show how conservative this treaty is,
because a charge has been made that it is revolutionary and upsetting
and a novel departure from anything that has occurred before. And
phantoms have been raised by some about United States citizens being
hauled off for trial somewhere before an international court. That
cannot occur under the Genocide Convention as it is now before the
Senate.

The United States signed that convention, and it is here for rati-
fication. I said a word a moment ago about the organizations that
support it. I repeat that they are an impressive list of organizations
of United States citizens; as I have said, labor organizations, leaders
in religious thought, economic groups, veterans' groups, a very im-
pressive list indeed.

The opposition, so far as I know, has come, as the Solicitor General
indicated a few moments ago, from a. group within the American Bar
Association which oppose, on legalistic grounds. The resolution that
was ado pted by a divided vote in the house of delegates of the Am-
erican Bar Association said that while genocide is to be deplored,
nevertheless this convention does not solve important questions in a
manner consistent with our form of government. Other organizations
within the American Bar Association have reported in favor, but I
take it that the vote of the house of delegates is above those other
groups within the American Bar Association.

That attitude of deploring genocide but saying that this convention
is not consistent with our form of government is, of course, the de-
featist attitude, the hand-wringing gesture, "Very bad indeed, de-
plorable, but we just can't do anything about it."

That is the case that is presented, with those in support and those
who oppose, so far as I ani informed.

Senator MCMAHON. Judge, you are president of the Bar Associa-
tion of the City of New York?

Mr. PATERSON. Yes, I am, Senator McMahon, biit I am not today
speaking for them. Mr. Berle i§ here, who is the chairman of our com-
mittee on international law, and by the committee's leave he will make
a statement. The Association of the Bar of the City of New York
passed a resolution favoring the Genocide Convention on recommen-
dation of the committee that Mr. Berle represents.

PAST INSTANCES

On argument of the matter, on discussion of the convention, I
take it that no extended argument is needed to show that mass
destruction of human beings by national lines, racial lines, or religious
lines is a crime that has shocked the conscience of mankind. Wehave
examples of it in ancient history in the destruction of Carthage and in
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the slaughter of the early Christians by the Roiman Eiperor. Ail(d we
have recent examples of it, as the slaughter of the Armeiiians by the
Ottoman Empire, and in time still vivid i1n o1ur owNV memories, the
wholesale slaughter of Jewish people, anid Polish people, also, at the
hands of the Nazis.

I take it, too, that no extended argument is necessary to show that
those crimes have international re)ercussions, that they are not local
inatters merely. They have international repercussions in that they
are associated with acts of aggression beyond the borders of those
who commit the offenses. They also cause horror, reseltnment, and hos-
tility, particularly on the part of kiiisinen of those;o who are in course
of extermination. They cause the wholesale flight of people for ref-
uge, creating grave problems in the care of those unfortunate people
on the hands of more merciful nations.

So there was solid substance behind the statement of the United
Nations General Assembly when it declared that genocide was of in-
ternational concern aind should be an international crime. There is
no confining, in other words, of this crime withiti national borders.

A FORM OF AGGRESSION

Senator PEPPER. Judge, is it not fair to say that there is some, at
least, suggestion of an analogy in principle to a state moving across
a border against another people adjacent thereto, and moving against
a large number of people, millions of them, even if they be within the
border, with the purpose of exterminating them?. Isn t that a distinct
and recognizable form of aggression?

Mr. PATTERSON. I believe it is, Senator. I think the two go along
together. Certainly in the last instance we had, that on the part of
Hitler and the Nazis, the two went hand in hand.

Senator PEPPER. And were part of the same general policy.
Mr. PATTERSON. That is right.
I take it, too, that no extended argument is necessary tQ show that

this crime of genocide has called for collective action by the nations.
The mere resolutions of the United Nations General Assembly suffice
to prove that.

Nor should anything be necessary in the way of proof that the
United States has taken the leadership, and that failure on the part
of the United States now to take favorable action would be a blow, a
heavy blow, to the moral leadership of the United States in the family
of nations.

POINTS OF DISCUSSION

So we will center our discussion, may it please the committee, on
these points of a legalistic character that have been raised by the
opposers, on the point that this convention is said to resolve important
questions in a manner inconsistent with our form of government-in
a manner, I repeat, inconsistent with our form of government.

CONVENTION CONFORMS TO OUR SYSTEM OF GOVERNMENT

What is our form of government? It is a government of a federal
character, with national and international matters the business of the
Federal Government, and with local matters the business of the 48
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States and subdivisions of those States. By the Constitution, the
treaty-making power and also the power to define and punish of-
fenses against the laws of nations, those powers are specifically given
to branches of the Federal Government, clearly in line with the gen-
eral classification that matters of national importance belong at the
seat of the Federal Government while matters of local importance be-
long with the 48 States.

We have in our brief cases that expound those principles, cases in
the United States Supreme Court, cases in which opinions were writ-
ten by Justice Holmes, Chief Justice Hughes, and other leading jurists
in the Nation.

This convention is in clear conformity with that dual system of gov-
ernment. It declares, the treaty does, that genocide shall be an inter-
national crime which the contracting parties undertake to prevent.
It binds the contracting parties simply to enact legislation that will
carry into effect the provisions of the convention and inflict penalties
on violators within their borders, trials to be in the courts of the
Nation and to be in accordance with the respective constitutions of the
contracting parties.

GENOCIDE A FEDERAL MATTER

In other words, this convention deals with a matter that by the
Constitution of the United States is in the Federal field. It does not
deal to any degree with local matters, with what the provisions of a
plumbing code should be in a city, or anything of that matter. It
deals with an offense world-wide in its effects, an offense declared to
be of grave international concern by the unanimous vote of the United
Nations General Assembly.

More specifically, I think the objection may be this, and I take this
from the report of the special committee of the American Bar Asso-
ciation committee on peace and law, through the United Nations.
In that report you can find the thread of a thought-I say the thread
of a thought because I don't think it is stated categorically anywhere,
but the thread of a thought-that this convention goes along unheard-
of lines, lines of a revolutionary character, in that it imposes individual
obligations on persons by treaty or by international law.

I submit that a careful reading of the convention will afford no
support for that charge whatsoever. No individual obligation will
be imposed upon any United States citizen or any subject of Britain
or citizen of any country until a national law is passed by that country.
Then and not until then will there be any duty or obligation of any
sort imposed upon the individual citizens. That argument, I submit,
misses the whole point of this convention, which is a contract on the
p art of the signing and ratifying governments that they will pass
legislation of their own in accordance with their own constitutions,

to make genocide a crime within their own borders.

NO OBLIGATION ON A STATE TO PASS IMPLEMENTING LEGISLATION

Senator PEPPER. Pardon me, Judge. Should you add also that
they will undertake to see that such laws are duly enforced?

Mr. PATERSON. That is right. But there is no penalty, no obliga-
tion, no duty of any sort, applicable to the citizens of the United
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States simply by this convention. There is a duty imposed upon the
United States as a Government to pass a law, and if the treaty is rati-
fied, as I trust it will be there is a moral obligation upon Congress to
pass suitable laws to give effect to the terms of this convention, and
that is squarely what the convention says in article 5 thereof.

That is only, or has been pointed out this morning, a familiar exer-
cise of the treaty-making power. It was pointed out that precisely
the same method was adopted on the sealing trade, precisely the same
on slavery, precisely the same on submarine cables. And those trea-
ties, I am sure the committee will have in mind, are treaties in various
fields. They range, as I say, from cables, and that is of course of a
communications and commerce character, to slavery, which is, I think,
primarily of a moral character.

There have been many others: Treaties relating to prostitution,
treaties relating to obscene literature, treaties relating to the opium
trade. They are all comparable to the convention that is before the
Senate for ratification. That is how revolutionary this Genocide
Convention is deemed to be in certain quarters.

ALLEGED DOMESTIC CHIARACrER OF CEN(XIDE

It is claimed, and I find that too in the rel)ort of the special coni-
mittee I referred to a moment ago, that (lestru(ction of human beings
in groups is a matter of domestic concern only. Think of it. In
the face of the history of the last 15 sears. A matter of domestic con-
Ceril only, in disregard of the event- of notorious imil)ortance, and
(onlpletely in disregard of the unanimllous vote of 55 nations in the
United Nations General Assembly that it is a matter of international
concern.

Along the line of that same point, I take it the point is made that
it will upset the dual character of our Government. A terrible sug-
gestion. The dual character of our Government, because the same
act, it is said, might be murder under State law and genocide under
Federal and international law; only under Federal law, of course,
so far as its impact on the individual citizen is concerned, as I pointed
out a moment ago.

Is that so unique? The same act that is larceny under State law,
if it occurs in interstate commerce, is a criminal offense under the
acts of Congress. And what may be theft or embezzlement under State
law we know by daily examples is also using the mails to defraud,
to be prosecuted by act of Congress in the United States courts.

MURDER AND GENOCIDE NOT THE SAME THING

But, of course, the assumption that murder and genocide are the
same thing is an unfounded assumption, as the convention shows in
article 2 by its definitions. There are other acts than deliberate killing
comI)rehended within genocide. And also the gravity of the offense
of genocide, I submit respectfully, goes far beyond the gravity of
individual murder, and is infinitely more shocking to the conscience
of the world.

62930-50----5
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THINNESS OF OBJECTIONS

So much for those points. There are other objections leveled, eveu
thinner and more far-fetched than those. It is said that the plac('e
of trial of offenders-and there are no offenders until Congress passes
an act, be it said-might be in a distant remote place before an inter-
national tribunal, and that might be in violation of provisions of
the Bill of Rights of this country. Article 6 of this convention is a
square answer to that. The trial is to be, so far as the United States
is concerned, within the boundaries of the United States. There is
the further provision that it might be an international court, pro-
vided this country signifies its acceptance of that jurisdiction. But
there is no such court in existence at the present time, and this coun-
try certainly has not in advance surrendered any rights to such court.
So how idle it is to raise a bogey like that as an argument against the
ratification, in this present day and age of the genocide convention.

FREEIOM OF SPEECH

I think a word has been said about the right of free speech and
of free press being placed at hazard by the Genocide Convention,
because one of the acts defined to be comprehended within genocide
and condemned by the treaty is public incitement to genocide.

Senator MCMAHON. It would be a terrible thing to stop that.
Senator PFPPER. Do they insist the press should reserve that pre-

rogative?
Mr. PATTEISON. It was Mr. Justice Holmes who said, in a case we

cite in our brief, that it was never comprehended that counseling of
murder could not be called criminal because it would be in violation
and infringement of the right of free speech. And I remember Abra-
ham Lincoln saylmg something like this: "Must I shoot the simple
soldier boy who deserts, and not touch the hair on the head of the wily
agitator who tells him to desert because that might be free speech?"

Senator MCMAHON. We haven't a right to cry "Fire" in a crowded
theater, have we?

Mr. P,'Tr ERSoN. That was too, I think, Mr. Justice Holmes, was it
not ?

Senator MCMAHON. Yes.
Mr. PATTERSON. Then there is a point made in this special report, or

the report of the Special Committee of the American Bar Association
on Law and Peace through the United Nations, that there is some con-
flict in this treaty with the power given by the Constitution to Congress
to define and punish offenses against the laws of nations.

In the first place that power is not exclusive. If it were, we could
not have entered into treaties having to do with any of these matters
that have been mentioned here a moment ago. This convention is in
strict conformity with that provision of the Constitution, because it
does put it to the Congress of the United States to define and punish
an offense against the law of nations. It does that in article 5 of the
Genocide Convention, that I have discussed already. I submit that
that argument borders on absurdity.

Senator McMAHoN. Judge, I just wanted to know-I have an en-
gagement at one, and I imagine Senator Pepper has, too. We thought
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we would resunie at 2: 30. I do not want to hurry you. You are
perfectly welcome to come back at 2: 30.

Mr. PA'ITRSON. I all) practically concluded. One minute will
suffice.

APPROPRIATENESS OF LANGUAGE OF THE CONVENTION

There are textual objections made, objections to the words "as such."
That is in the definition, in article 2. I will not detain this committee
with a discussion of those natters. Tley are, a, I see them, utterliy
trivial. There is objection to the word "destroy" in contrast to the
word "kill." Both, I submit, are appropriate.

And then some comment is inade on the words "in whole or in part"
in tho definition, and particularly as to the intent required as given
by article 2 of this convention. I take it "in part" plainly means "in
substantial part" or "in considerable part." It could not make sense
otherwise, in a matter that deals with members of a group and with
an intent to destroy nmenbers of a group.

RATIFI('ATION WITHOUT RESERVATIONS URGED

Finally, may I submit that no reservations are required; that rati-
fication should be simple, plain, and without reservations. I remind
the committee that implementing legislation nay be relied upon to
clarify and to define witl more l)articularity. il a i spirit quite friendly
to the provisions of the c(nvent ion, tl various i.atters that iight be

suggested as subjects of reservations. They can all be taken care of
in a way quite consistent with the text of the convention by the legis-
lation that will implement it.

For example, of course in declaring a criminal offense you have t6",
put in the words, I dare say. feloniouslyy, willfully" and so forth and
so forth. They are not in the convention, but naturally enough those
provisions have their place in the implementing legislation.

The only other reservations that I have seen suggested are merely
to emphasize matters already plainly covered in the convention. I
don't think it is necessary, if you say "No," and that is in the conven-
tion, to add by reservation, "and we mean it, No!" or "Positively,
No!"; and that is, I submit, of the kind that is suggested by some of
these proposed reservations. They are all unnecessary, as we see it.

PROPOSED RESERVATIONs DEAL WITH TRIVIALITIES

We say, in conclusion, without scruple and without reservation, that
the objections leveled at the convention have no foundation, no sub-
stance. They deal with trivialities, with matters of hair splitting.
They are the essence of the counsel of timidity.

The argument that this convention is not consistent with our form
of government is as elusive as possible. It takes only the most
general examination of our form of government or system of govern-
ment and a reading of the treaty to see how closely in conformity
to our form or system of government the provisions of this treaty are.

The inference that the Government of the United States is a peculiar
government, that it cannot do what other governments can do, that
it is, as Justice Holmes said, "incompletely sovereign," we submit,
is an entire fallacy.
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If the Constitutional Convention of 1787 had yielded to arguments
like those that are made in opposition to the ratication of this treaty,
and similar arguments were presented to that Convention and to the
State conventions that ratified the Constitution, we would have had no
United States Constitution, no United States, and no Nation.

This Genocide Convention, as we see it, raises moral issues, moral
issues that, by the lesson of history, cannot be evaded or ignored, that
cannot be defeated or dodged by the points of a superficial and tech-
nical character that have been raised in opposition to the ratification
of the convention. We urge ratification, ratification without reser-
vations.

Thank you.
Senator PEPPER. Judge, may I just ask this one question: Has the

bar group to which you referred passed any judgment with respect to
any of the other proposed conventions under the United Nations,
such as the Freedom of the Press Convention and others?

Mr. PATrERSON. I believe that they have on the Declaration of
Human Rights. Whether they have on the others or not I cannot
say.

Senator MCMAHON. Judge, thank you very, very much indeed.
Thank you, Mr. Rosenberg, Mr. Cox, and you other gentlemen. It
was a very wonderful statement, Judge. We will recess and we will
meet again at 2: 30 this afternoon in this room.

I might say before we recess that we have 15 witnesses. Three have
been heard. Of course the three that have been heard have represented
the State Department, the Department of Justice, and this United
States Committee. I do not wish to unduly hurry any of the wit-
nesses, but we would appreciate it if you would make your statements
brief and succinct, so that we can finish at least this list of witnesses
before we recess this evening.

(Whereupon, at 1 p. m., a recess was taken until 2: 30 p. m. of the
same day.)

BRIEF SI'BMITTED FOR THE UNITED STATES COMMITTEE FOR THE

GENOCIDE CONVENTION IN SUPPORT OF RATIFI('ATION

(To the Honorable Brian McMahon (Chairman), Elbert D. Thomas, Bourke B.
Hickenlooper, Claude D. Pepper, Henry Cabot Lodge, Jr., Subcommittee of the
United States Senate Foreign Relations committee , from the Legal Advisory
Committee; Robt. P. Patterson (Chairman), A. A. Berle, Jr., Louis Caplan,
Charles '. Curtis, Oscar Cox, Win. J. Donovan, Allen W. Dulles, Chas. Fahy,
Murray I. Gurfein. Thomas H. Mahony, Jeremiah T. Mahoney, Joseph M.
Prcskauer, Wesley A. Sturges, Harrison Tweed; the United States Committee:
Samuel McCrea Cavert, Thomas H. Mahony (Chairman), James N. Rosenberg;
Willard Johnson, General Secretary)

DECLARATION BY THE GENERAL ASSEMBLY OF THE UNITED NATIONS

On December 11, 1946 the United Nations General Assembly unanimously
adopted a resolution approved by its Legal Committee declaring that "genocide
is a crime under International law." It called for a Convention to carry out the
Declaration. On December 9, 1948 the Convention, now before the United States
Senate, was unanimously adopted by the General Assembly. Fifty-five nations
voted "aye". None abstained. None dissented. This unanimity was brought
about largely through leadership of the United States.



THE GENOCIDE CONVENTION 63

THE CONVENTION

"THE CONTRACTINO PARTIES, (preamble) having considered the Declaration
made by the General Assembly of the United Nations ... dated Dec. 11,
1946 . . . recognizing that at all periods of history genocide has inflicted great
losses on humanity . . hereby agree as follows: 'genocide whether committed
in time of peace or in time of war is a crime under international law, which
they undertake to prevent and punish.' " (Art. I

The crime (Art. II) means various acts when "committed with Intent to destroy,
in whole or in part, a national, ethnical, racial or religious group as such." The
criminal acts, which are enumerated, occur only when the requisite intent to
destroy the group is proved. The punishable persons (Art. IV) are "constitu-
tionally responsible rulers, public officials or private individuals." This impor-
tant provision is designed to reach even heads of state who may hereafter
practice genocide under the cloak of legality.

The punishment of the criine is left wholly to "the Contracting Parties" (Art.
V). Persons charged with the crime (Art. VI) can be tried only by "a compe-
tent tribunal of the State in the territory of which the act was committed." The
question of possible later jurisdiction of an international court is left for future
action by the "'Contracting Parties."

The Convention comes into effect only when twenty nations ratify.

SUPPORT OF RATIFICATION

The documents and testimony to be submitted herewith show the mtion-wide
extent of support for ratification as asked for by the President of the Unite4l.
States. Representative mien and women and organizations of our country
urging ratification include leaders in religion, habor, law, veterans, womeii's
organizations, etc. (See Appendix I).

THE OPPOSITION

Hitherto the American Bar Association has strongly advocated expansion of
the jurisdiction of the International Court; has urged the U. S. Senate to rescind
the so-called Connally reservation; has urged that the United States accept com-
pulsory jurisdiciton of the International Court; has published broadcast the
findings of some two hundred leaders of American and Canadian thought, ex-
pressed in a pamphlet entitled "The International Law of the Future" (See
Appendix II).

In September 1949 however the House of Delegates of the American Bar
Association by divided vote adopted resolutions in line with recommendations
of a Special Committee of six, viz: Win. Clarke Mason, Osmer C. Fitts, Cody
Fowler, George Brand, Chas. Ruzicka, (eorge H. Turner. These resolutions,
which, we submit, depart from the uniform prior policies of the American Bar
Association, are as follows:

"Be It Resolred, That it is the sense of the American Bar Association that
the conscience of America like that of the civilized world revolts against
genocide (mass killing and destruction of peoples) ; that such acts are con-
trary to the moral law and are abhorrent to all who have a proper and
decent regard for the dignity of human beings, regardless of the national,
ethnical, racial, religious, or political groups to which they belong; that
genocide as thus understood should have the constant opposition of the
government of the United States and of all of its people.

Be It Further Resollved, That the suppression and punishment of genocide
under an international convention to which it is proposed the United States
shall be a party involves important constitutional questions: that the pro-
posed convention raises important fundamental questions but does not re-
solve them in a manner consistent with our form of government.

Therefore, Be It Resolved, That the convention on enocidie now before the
United States Senate be not approved as submitted.

Bc It R.olved Further, That copies of the report of the Special Committee
on Peace and Law Through United Nations and the suggested resolutions
from the Section of International and Comparative Law be transmitted, to-
gether with a copy of this resolution, to the appropriate committees of the
United States Senate and House of Representatives.*"

*As to previous position of A. B. A. regarding expansion of international law see
Appendix II.
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SUPPORT WITHIN THE AMERICAN BAR ASSOCIATION

The foregoing resolution overruled the American Bar Association's Committee
on the United Nations which had proposed ratification, subject to reservations
as follows:

"Resolved, that the American Bar Ass-ociation approves ratification of the
Convention on the Prevention and Punishment of the Crime of Genocide now
pending before the United States Senate subject to cffectirc re.crration. as
follows:

1. That the words "with intent to destroy in whole or in part a national,
ethnical, racial or religious group as such" in Article II refer to all the in-
habitants of a country who are identifiable as of the same national, ethnical
or racial origin or of the same religious belief and that none of the acts
enumerated in the sub-paragraphs of the said Article II shall be deemed to
have been committed with the requisite intent to destroy such a group in
whole or in part unless such acts directly affect thousands of persons.

2. That the phrase "mental h'irm" in Article II (h) means permanent
physical injury to mental faculties of members of a group, such as that
caused by the excessive use or administration of narcotics.

3. That the provision "direct and public incitement to commit genocide"
In sub-paragraph (c) of Article III shall not have any application to the
United States, because to render such Incitement unlawful in the United
States it is sufficient to outlaw conspiracy to commit genocide as is done
in sub-paragraph (b) of Article III and the attempt to commit genocide as
is done in sub-paragraph (d) of Article III without specifically enumerating
the act of direct and public incitement as contained in sub-paragraph (c) of
Article III.

4. That the phrase "complicity in genocide" in Article IlI (e) means "aid-
ing, abetting, counseling, commanding, inducing, or procuring the commis-
sion of genocide."

5. That the phrase "responsibility of a state for genocide" in Article IX
does not mean responsibility of a national government to pay damages for
injuries to its own nationals and that this phrase does not mean that a
national government may be prosecuted as a defendant in any case arising
under the Convention.

6. That Articles I through VII of the Convention are not self-executing
in the United States; that federal legislation will be necessary to carry out
tlhe provisions of these Articles, and such legislation will be limited to mat-
ters appropriate under the constitutional system of the United States for
federal legislation.

7. That a person charged with havin- committed an act in the United
States in violation of the statutes enacted to implement the Convention
shall be tried only by the federal court of the district wherein the act is
alleged to have been committed."

Special attention is called to the following statement of this committee of its
reasons for supporting ratification:

"1. The slaughter of huge groups of people. the indiscriminate killing
of men, women and children who fit into some religious or other classifica-
tion, the killing of them merely for the sake of killing is the most abominable
of all crimes.

"2. People from all the earth meet on common ground in condemning
a crime so heartless and barbaric as genocide, and this international unity
of thought presents a compelling opportunity for action. The main objective
can be effected even though reservations are necessary to maintain individual
legal systems.

"3. Genocide is a crime with international effects and reverberations
because, when the members of a group in one country are murdered because
of their group membership. violently hostile feelings are aroused in the
hearts of all members of that croup in other countries. Hostile feelings can
easily lead to active hostilities. Hostilities anywhere affect peace every-
where.

"4. Religion is international. It knows no national boundaries. Hence
the destruction in a country of a religious group must in the nature of the
case arouse instantaneously in all other members of that group everywhere
deep-seated resentment.

"5. A convention Is necessary because under the Nuremberg law genocide
Is not an international crime, if not committed in connection with or during
war.
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"6. Recognizing that the facts are as set forth above, the United Nations
for two years has had some of the ablest lawyers in the world at work draft-
ing an international criminal law against genocide and the convention is
the result. It is a product of the work of lawyers from the Orient as well
as the Occident; lawyers with civil as well as common law backgrounds;
lawyers speaking many different languages.

"7. Naturally, when such an instrument is laid down alongside the highly
specialized legal system of any one country with a view to being integrated
therein there are some places where it does not fit. Instead of being rejected
in toto it should be brought into relationship by appropriate reservations.
That is what we believe we have done as regards the convention and the
legal system of the United States by the reservations that we propose.

"8. Under the reservations that we suggest the treaty will not be self-
executing, and only that implementing legislation will be required to be
adopted by Congress that is appropriate for federal enactment under our
constitutional system."*

Even a cursory glance at the Convention confutes the "constitutional" objec-
tions. Article I of the Convention shows that the C(nvention is not self-executing,
but that it will require enactment of an Act of Congress to put it into effect.
Article V shows that the limit of obligation of ratifying nations is to enact
only such legislation for punishment of the crime as shall be "in accordance
with their respective constitutions." Persons charged with the crime can be
tried (Article VI) only "by a competent tribunal of the state in the territory
of which the act was committed." As to the proposed reservations of the group
supporting ratification we submit that these matters are for consideration of
('ongress in the necessary enabling legislation and should not be made the sub-
ject of reservations. In view of the objections which have been raised against
ratification and because failure to ratify would, we submit, seriously weaken
the leadership of our country in the grave moral conflicts which engulf the
world we propose to show in detail that the opposing arguments are untenable.**

INTERNATIONAL LAW AND TREATIES

Clear it is that international law, if it is to have any sanctions for enforce-
mient, must depend on treaties and not alone on custom. When the opposition
arguments are studied, we submit that in reality they oppose not only the Ge,no-
(.ide Convention, but all international law involrin'y in-diridual r-.spon .ibility
for it8 infra(ction. They turn their eyes from, and would tear down the moral
leadership of the United States in the post-war world. They fail to realize
that the Soviet block would inevitably make world-wide capital of American
repudiation of eveh the limited code of morality set up by the Convention. They
reject the International Section of the American Bar Association which in
September 1948, while the Genocide Convention awaited action by the United
Nations General Assembly, declared "that the effective administration of inter-
national law requires individual responsibility for its violation, with competent
courts . . . for trial of offenders."

The Department of State, in line with its immense responsibilities of waging
a political struggle for the minds of men on a world-wide basis, un(lerstands
this full well.

The opposition openly attacks the concept of "government by treaties." They
refuse to see that a higher level of international conduct can never be made
effective except by treaty. They deride the notion that individual a(ts and
conduct can menace the peace and security of the wvorld-and this. despite recent
examples of the twin scourges of Nazi repression inside and Nazi aggression out-
side. They deny the lesson of history that domestic atrocities are the prelude
to foreign aggression.***

*See report of A. B. A. section on Internati6nal and Comparative Law, 1949, pp. 19C -2.
**See text of Convention, Appendix III.
***In a long, scholarly article "The Rights of Man In the World Community" (Yale Law

Review Dec. 1949, pp. 60-115) Prof. M. S. McDougal of Yale Law School and Professor
G. C. K. Leighton, Visiting Professor at Yale, analyze in great detail the arguments of
Messrs. Holman and Rix the two American Bar Association chief opponents of the Genocide
Convention. The article concludes that the opposition (p. 114) "misconceives every factor

misconceives . . . the world-wide independence of peoples everywhere . . .miscon-
ceives our obligations under the United Nations Charter . . . and even the reach of tradi-
tional customary International law.. misconceives the scope of Federal power
under our Constitution . .
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As former Secretary of State George Marshall said:
"Governments which systematically disregard the rights of their own

people are not likely to respect the rights of other nations and other people
and are likely to seek their objectives by coercion and force in the inter-
national field."

Nor are the objectors willing to acknowledge that, basic to the rule of law
in the international field, is a willingness of nations to adhere to the common
standard. Repudiation by the United States of the Genocide Convention would
destroy all hope for a minimum codification to outlaw what even the objectors
themselves deplore.

They reject the reasoned views of their Committee on the United Nations
showing why genocide is an international crime; they fail to recognize that
genocide inevitably has a direct impact upon other nations; that it drives count-
less fugitives to exile to escape certain death; that such dislocations of people,
in turn, force grave problems and burdens upon the receiving countries; that
religions are international: that genocide breeds world unrest, resentment and
hatreds which can be the spark for war. Such matters are indeed of profound
international concern.

They admit that destruction of groups of human beings is at least as offensive
to universal morality as the murder of an individual. They fail, however, to
recognize the necessity for deterrents against potential criminals by expressed
and solemn warning in the form of international law. They declare that "the
conscience of America . . . revolts against genocide . . . that such acts are . . .
abhorrent . . . " but insist that our Constitution makes us helpless to prevent
the very acts which can kindle war. Rejecting the decision of the entire world
that genocide is an international crime and quoting the United Nations Charter
(Article 2 (7)) which declares that "nothing contained in the present charter
shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state", they contend that mass destruction
of an entire racial, religious or national group is exclusively an internal domestic
matter.

THE POSITION OF THE UNITED STATES

The Genocide Convention was a response to the voice of the entire world. The
United States, through the Executive branch of our government, joined actively
in the Assembly resolutions on genocide.

The matter of preventing and punishing genocide is clearly within the necessary
objectives of a sound foreign policy. 1) It is a powerful weapon in the moral
war; 2) It is an effort to prevent aggression and an essential step towards pre-
serving peace; 3) It deals with the vital question of the dislocation of peoples
with attendant international consequences; 4) It represents our national partici-
pation in the suppression of what has been universally condemned by the family
of nations; 5) It is a strong deterrent to heads of governments, warning them that
even they can be punished by successors.

We are now told that the United States has no constitutional power to carry
out its foreign policy in cooperation with other nations. If this were so, we
should indeed be facing the dilemma pointed out by Mr. Justice Holmes:

"6 if one of the proper subjects of sovereignty be then utterly lost
to us, then the people of the United States are but incompletely sovereign."
(Misouri v. Holland, 252 U. S. 416, at p. 434).

We believe, with the Supreme Court of the United States, that the government
of the United States is not "incompletely sovereign", but that the plenitude of
sovereignity vested in nations inheres in the Federal Government In matters of
international relations.

DOMESTIC QUESTIONS AND INTERVENTION

The opposition leans upon Article 2 (17) of the United States Charter quoted
above. Insisting that genocide is a "domestic" crime and nothing more, they
then proceed as if the United Nations were being given the right to invade the
domestic field, and as if any treaty or implementing legislation, freely accepted
by the nation involved, is a derogation of the Charter provision. They fail to
comprehend that the Genocide Convention gives no general authority whatsoever
to "the United Nations to intervene" in domestic matters. Significantly, no
member state of the United Nations believed that its provisions were inconsistent
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with Article 2 (7). Under the view of the opposition, only offenses committed on
the high seas, or Perhaps in the stratosI)here could come within the reach of
International agreement designed to create individual responsibility.

ARTICLES OF TIlE CONVENTION

The only provision in the Genocide Convention dealing with the competence of
the United Nations is Article VIII. That article provides:

"Any contracting party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as they
consider appropriate for the prevention and suppression of acts of Genocide
or of any of the other acts enumerated in Article IIl."

The specific limitation is to "action uder the Chart'r of the Uvited A'ations."
In this article of the Convention there is therefore no extension of the pow\ers
of the United Nations, nor is there any amendment or enlargement of the pro-
cedures under the Charter. The veto power in the Security Council, for example.
is still present. Article VIII cannot, without specific amendment of the Charter
itself, be more than a framework of reference.

,Nor is there any obligation upon the United Statez, under the Genocide Con-
vention, to take any action in the form of intervention, although this has been

vaguely hinted by its opponents. By Article I the contracting parties "contirni
that genocide, whether committed in time of peace or in time of war, is a crime
under international law which they undertake to prevent and punish." The
form of that "undertaking" is however clearly restrictive by the specific obliga-
tions undertaken in the Convention itself. Those specific obligation', are con-
tained in Articles V, VI and VII.

By Article V, "The contracting parties undertake to enact, in accordance
with their respective constitutions, the necessary legislation to give effect to the
provisions of the present convention, and, in particular, to provide effective
penalties for persons guilty of genocide or of any of the other acts enumerated in
Article III." Under Article VI persons charged with genocide are to be "tried
by a competent tribunal of the State in the territory of which the act was com-
mitted, or by such international penal tribunal as may have jurisdiction with
respect to such contracting parties as shall have accepted the jurisdiction of such
tribunal." Article VII provides for extradition in accordance with the laws and
treaties of the contracting party. The General Assembly was duly informed
that no extradition from our country can be had unless legislation by Congress
to that effect is hereafter enacted.

Thus, the "undertaking" to punish genocide is limited to crimes committed
in the domestic territory of the United States, to be tried by our own courts
pursuant only to-legislation which must be later enacted. It is well established
that a treaty which is made dependent (as here) on legislative action does not
take effect as the law of the land until such legislative action is taken. (Foster
v. Neilson, 2 Pet. 253, also U. S. v. Hudson, 11 U. S. 31). In Foster v. Neilson,
decided in 1819, Chief Justice Marshall lays down the principle. Pointing out
that "our constitution declares a treaty to be the law of the land," the great Chief
Justice announced that "when either of the parties engages to perform a particular
act . . . the legislature must execute the contract before it can become a rule
for the court." (2 Pet. 314.)

THE "CONSTITUTIONAL" ARGUMENTS AND THE TREATY-MAKING POWER

Attack is made upon the use of the treaty-making power to punish genocide.
It is claimed that use of the treaty-making power is no proper substitute for
domestic legislation on essentially domestic matters. What the opposition over-
looks is that genocide is not a domestic matter and that the foreign policy of the
United States must of necessity be broad enough to carry out our international
obligations and permit us to conduct our foreign relations. If it is essential for
the United States to stand up and be counted in the family of nations on matters
which we and all other nations consider to be of grave international concern, that
determination must be made, under our Constitution, by the Executive with the
concurrence of the Senate.

It is contended that the crimes sought to be defined would normally be domestic
crimes within the jurisdiction of the several states of the Union. Hence, it is
argued, the Federal Government has no jurisdiction under the treaty-making
power. The argument, in essence, is that if a subject be normally within the
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competence of the several states, it may not also be dealt with under the treaty-
making power.

Aside from the answer of history, the short answer is that if that were so,
the United States could not participate in any international codification at all
which aims at creating individual responsibility for international crimes. For
the several states of the Union may not "enter into any treaty" (United States
Constitution, Art 1. § 10). And if the United States themselves could not do so,
there would be an utter lack of constitutional power to carry out international
obligations and we would indeed be "but incompletely sovereign."

In the words of the Supreme Court:
"If the National Government has not the power to do what is done by such
treaties, it cannot be done at all, for the states are expressly forbidden to
'enter into any treaty, alliance, or confederation.'" (Hauenstcin v. Lynham,
100 U. S. 483, 490).

The exercise of the treaty-making power is not in derogation of states' rights.
By express constitutional grant, the Federal Government is the representative
of the States in dealing with foreign relations. In international affairs it acts for
all the states under our federal system.

As the Supreme Court has said:
"Complete power over international affairs is in the national government and
is not and cannot be subject to any curtailment or interference on the part
of the several states." (United States v. Belmont, 301 U. S. 324, 331).

In reaching this conclusion the Court turned to Madison's debate in the Vir-
ginia Convention; analyzed the "external powers of the United States" and de-
clared that "the supremacy of a treaty in this respect has been recognized from
the beginning". (3 Elliott's Debates 515).

The Supreme Court has recognized that reciprocal international obligations
under the law of nations must be carried out by the Federal Government itself.
The Supreme Court has said (per Chief Justice Waite) :

"There is no authority in the United States to require the passage and
enforcement of such a law by the states. Therefore, the United States must
have the power to pass it and enforce it themselves, or be unable to perform
a duty which they may owe to another nation, and which the law of nations
has imposed on them as part of their international obligations. This does
not, however, prevent a state from providing for the punishment of the
same thing." (United States v. Arjona, 120 U. S. 479, 487.)

The very impact on our foreign relations makes international arrangements
by individual states of the Union impracticable. The reserved powers of the
Tenth Amendment have never been construed by the Supreme Court to limit the
expressed supremacy of treaties over state constitutions and state laws in the
Sixth Article of the Constitution.

The Article specifically provides that:
"all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land; and the Judges in
every State shall be bound thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding."

The founding fathers recognized that treaties must prevail over state constitu-
tions and state laws. The treaty power itself has never been limited. The fram-
ers of our Constitution thought "it most safe", in Madison's words, to leave the
treaty power without enumeration, "to be exercised as contingencies may arise".
(3 Elliott's Debates, 514-2d Ed. 1836-1866). The sweep of the treaty-making
power, considered in our own times, was well expressed in the classic statement
of Chief Justice Hughes (23 Proc. Am. Soc'y of International Law 194-1929) :

"I think it perfectly idle to consider that the Supreme Court would ever
hold that any treaty made in a constitutional manner in relation to external
concerns of the nation is beyond the power of the sovereignty of the United
States or invalid under the Constitution of the United States where no
express prohibition of the Constitution has been violated."

In short, the reserved powers of the states in the Tenth Amendment of the
United States Constitution are specifically limited by Article VI-the supremacy
clause, and by the treaty-making power. (Missouri v. Holland, 252 U. S. 416-
434).

"The powers of the states . . . set no limit to the treaty-making powers."
(252 T. S. at p. 434) *

*(See also Corwin, Natioral Supremacy. Treaty Power v. State Power [1913] ; also
Corwin, The Constitution, What it Means Today, p. 101, 10th Ed. 1948).
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The treaty-making power "extends to all proper subjects of negotiations
between nations." (Geofroy v. Rifjgs, 133 U. S. 258, 266; Asakura v. Seattle,
2;5 U. S. 332, 341; Santovincenzo v. Egan, 284 U. S. 30; see Corwin, The ('on-
stitution, What it Means Today (1947) p. 100).

Discussing the treaty-niakinr power at a meeting in 1907 of the American
Society of International Law, Elihu Root summed up in these word', "So far
as the real exercise of the power goes, there can be no question of state rights,
because the Constitution itself, in most explicit terms, has precluded the exist-
ence of any such question." (Proceedings 1907, pp. 49-50). No limit has ever
been set by the Supreme court t as to what are "the proper subjects of nivotia-
tions between nations." ** Unless a treaty were contrary to a specific prohibition
of the Federal Constitution, or actually (lestro. ed tle individual states, or
ceded their territory, it is plain that the Court will not interfere with the treaty-
making power as vested in the P'sident and Senate. (Gcofroy v. Rig!1s, supra,
at p. 267).

The opposition overlooks the lom history of federal treaty-making on subjects
that are ordinarily within the competence of the states. It lbas been uniformly
held that a treaty prevails over state law, despite the otherwise admitted com-
petence of the state to deal with the subject. The reason for the treaty need
be no more than to s trengthen the friendly relations bet ween nations. ( Asakura

S.,,catthe, supra.)
Thus, the right of aliens to hold land within a state and the right to engage

in pawnbroking from which the state sought to exclude aliens have been sus-
tained under the treaty-making power. (Geofroli v. Rigg. supra: Asukura v.
Seattle, supra). The power of the Federal Government to regulate the protec-
tion of migratory birds, under the treaty-making power, has been sustained.
(Missouri v. Holland. 252 U. S. 416). despite recognition that normally the
subject was within state jurisdiction. If the United States can constitutionally,
under the treaty-niaking power, protect migratory birds. there is no reason why
it cannot constitutionally protect groups of human beings.

"OFFENSES AGAINST THE LAW OF NATIONS"

The argument is advanced that, under Article I, Section 10 of the Constitu-
tion, Congress shall have power "to define and punish . . . offenses against the
law of nations," and that. therefore, the President and the Senate may not
make treaties of that kind. We have seen no authority cited in support of
that proposition. The treaty-making power in Artich II of the Constitution
is concurrent with the Congressional power in Article I. as in the case of
naturalization.. (U. S. N. Recd, 73 F. 2d 153, cert. den. 299 U. S. 544).** Congress

** Many treaties have dealt with subjects which are within Congressional power under
other articles of the Constitution. See, for example, the variety of agreements, which
concern matters otherwise the subject for regulation under the commerce power. These
include agreements which affect customs duties and the regulation of commerce, such as
commercial aviation, trade-marks, agriculture, trade in dangerous drugs, and traffic in
women among others. Weinfeld, Labor Treatc.R and Labor Compacts. 5 (1937). Treaties
havo also extended to copyrights, naval armament, and taxation, each of which equally
comports with a specifically granted power. See also, Anderson, Extent and Limitations
of the Treaty Power, 1 Am. .. Int't L. 636, 657 (1907).

*** The question as to the power of Congress under Art. I, Sec. 10, of the Constitution
"to define and punish piracies and felonies committed on the high seas and offenses against
the law of nations" arose squarely in U. S. v. Florex, 289 U. S. 137, in an admiralty case.
There the Supreme Court analyzed the relation of the Section just quoted to Art. III.
Sec. 2 of the Constitution by which the Judicial power of the U. S. was extended to all cases
of admiralty. Though no treaty question was involved, the court's unanimous decision
(opinion per STONE, C. 1.) shows that the power of Congress are not exclusive but
complementary with other powers such -is that of treaty-making.

Considering the two clauses before the Court. the Chief Justice said (149-50)
"The two clauses are the result of separate stens independently taken in the Convention

To construe the one clause as limiting rather than supplementing the other would
e . . to deny both the states and the National Government powers which were common

attributes of sovereignty before adoption of the Constitution . . . We cannot say that
the specific grant of power to define and punish felonies on the high seas operated to curtail
the legislative or judicial powers conferred by Art. IT,. § 2."

The lower court was reversed. Solicitor General Thos. D. Thatcher's brief urged success-
fully (p. 139) that the two clauses of the Constitution are complementaryy . . . To
construe 'the express power to define and punish piraci ,s . . . as an exclusive definition of
the power of Concrress . . . would at once bring the two clauses into irreconcilable con-
flict with the result that a power inherent in sovereignty would be found to reside neither
in the States nor the United States."
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has power to define offenses against the law of nations, but that power does
not limit the trenty-making power. In .l8akura v. eattlc, 265 U. S. 332-341
the Supreme Court declared:

"The treaty-making power of the United States is not limited by any express
provisions of the Constitution."

It extends, said the court,
"to all proper subjects of negotiation between our government and other
nations."

In santorinecnZo v. Egan (2S'3 U. S. 3040) Chief Justice Hughes stated that:
"the treaty-making power is broad enough to cover all subjects that properly
pertain to our foreign relations."

The true siznificance of Article I, S'ection 10, is that it makes manifest that
the founding fathers did not consider ",offen.es against tie law of nations" to be
limited to those which existed in 17.149, but that an expanding law of nations was
in contemplation. The extent of sm1(h expansion has ieen well indicated by
Secretary of State Stimson. In 1932 he instructed the American Delegation at
the Disarmament (Conference in Geneva that "this Government could, on the
basis of a treaty, exercise control of the manufacture of munitions." (Hack-
w,,th. Di, ct of International Law. p. 21 ). Thus Secretary Stinison also showed
how trent.es can lawfully iuihose individual responsibility.

USE OF TREATY-M.AKING POWER

The use of the treaty-making power to define new "offenses against tie law
of nations" is a matter of history. Thus various multilpartite treaties defining
new offenses against the law of nations have been made by tile President and
ratified by the Senate alone. Among these are:

The Convention on Slavery,
United States Treaty Series No. 383 (1890), and United States Treaty

Series No. 778 (1926) ;
Treaty for the Suppression of the Opium Trade.

United States Treaty Series No. (Q (1883), and( United States Treaty
Series No. 612 (1913):

The Convention on Obscene Publications,
United States Treaty Series No. 559 (1911)

The (N)nvention for the Suppression of the White Slave Traffic in Women
and Children,

United States Treaty Series No. 496 (1904);
Multilateral Treaty for Persons Breaking or Injuring Submarine Cables,

United States Treaty Series No. 3S0 (1889) ;
Multilateral Treaty Re Slavery adhered to by the United States, March 21,

192!0, Slave Trade,
United States Treaty Nos. 383, 778.

All of these treaties created new "offenses against the law of nations."* They
were based on creating indiridual re8Plonsibility for violation of those treaties;
but it has never been thought that they limited the Treaty making power.

The position assumed by the opposition is, in effect, that matters of interna-
tional consequence, submitted by the General Assembly within the framework of
the United Nations, require ratification by the individual states of our Union.

No other result can flow from the argument that punishment of international
crimes is within the exclusive competence of the states of the Union. The argu-
ment fails to take Into account the international character of the crime, and
would abolish one of the cardinal foundations of our federal system-that the
treaty-making power Is not within the competence of the individual states but is in

*Judge Manley 0. Hudson in an address to the American Bar Association on September
11, 1944 (30 A. B. A. Journal 562 et seq.), in discussing the International Law of the
future, refers to those people who are "hesitant to support even modest proposals for
international organization for fear of a loss of national sovereignty." This is the old,
old fear which attacks the cautious genocide proposals. "As a matter of law", .Jtdge
Hudson continues, "the sovereignty of each state is subject to the international law which
regulates the relations of states . . ." Stressing the far-reaching nature of the treaty-
making power. he observes that limitations thereon "would mean the undoing of the great
constructive work of John Marshall . . . would fly in the face of the fact that no pro-
vision in any of the hundreds of treaties which we have concluded . . . has ever been
authoritatively pronounced to be beyond the constitutional power of our Federal Govern-
ment". (p. 563). He refers (p. 591) to "the great series of multipartite international
agreements which now cover many phases of our everyday life . . . With restoration of
peace fresh opportunity will come to us to continue the legislative process." This is the
opportunity which a group of lawyers would discard.
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the executive subject to approval by the Senate. The framers of the Constitution
might have insisted that the treaty-making power be subordinate to the powers
of the states. Instead, (in the light of the failure of the Articles of Confedera-
tion) they specifically provided for the essential supremacy of treaties over
state law.

The argument of the opposition actually presupposes a conflict between state
and federal power which does not exist. The assumption is that federal punish-
ment of genocide would be repulsive to the states. Yet no reason is offered as
to why the states should be less eager to punish genocide than mankind in coin-
mon. The states are represented in the Senate. And as John Jay (later the
first Chief Justice of the Supreme Court) said (in answer to the objection that
the President and the Senate may make treaties "without an equal eye to the
interests of all the states") :

"As all the states are equally represented in the Senate, and by men the most
able and the most willing to promote the interests of their constituents, they
will all have an equal degree of influence in that body . . ." (Federalist
Papers, No. 64).

The plain fact is that one cannot ratify common international action by sepa-
rate submissions to forty-eight state legislatures. Most of what is embraced
within the crime of genocide is already punishable by state law. Murder and
assault, together with conspiracy and incitement, are already domestic offenses.

THE INTERNATIONAL CRIME

The international crime marked by the Convention is not the murder of indi-
viduals, but the commission of acts with intent to destroy national, ethnical.
racial or religious groups as such. The subjects of protection are thew groups
of human beings. Destruction of huinan beings as groups constitutes Ihe inter-
national crime--a proven threat to world peace-, as distinguished from the local
crime of homicide or assault.

The imposition of punishment for such crime-; by the Feileral Government,
under legislation to be enacted )ursuant to Treaty, cannot trespass on states'
rights because such legislation would 1by the very text of the Co4nvention neces-
sarily be both in conformity vitlh the treaty-making lover in furtherance of our
foreign relations, and in full coiIiiance with (our institutional l system. It is
pointed out by the opposition that the same act may be murder in state law and
genocide in the federal and intermitionnI fields. But concurrent criminal juris-
diction between the states :n(1 the Il'edi'ral ((o\'lrllient is coiiinon enoliil.
Larceny in state law is frequently use of the mails to defraud in federal law.
E\alnples are too c(lmlilion to requi l'e n umerci'at ion. The Supreiiw (ourt lis seen
no dlifliculty in international crilils heisnW I mnislied both I iy the Federal Govern-
inent and the si attes (United StVat( s v. .rjopm, 120 U. S. 379, -ts7).

The su..estion is subtly nnfle that race riots and lynchingiz. inay thusi (come
under fed,,ral power. Race riots are asserte(d by the opposition to he genocide.
The example, we may assume, is chosen for political rather than legal reasons.
In fact, there (oul Ie no jurisdiction to tr lei) t r;itors of a race riot on l ho
charge of genocide .,a o1 n Pl(1'4f that tle acts wet' (,,liitte as part (4 a plan
to destroy an entire religious, racial or niatitna:l I'lUl .* he "' , ien., re-
quired to e,-tablish such an "intent to (hestro y' would be enorluous.*** The (ie-
fendants would have all tit c.)li it It ional sa fe"ltrad, at iite.ir disposal. If,
indeed, there is evidence that the crime of g-,nocide, with all th limiitations of
intent required, was committed. no one should disaurt'e Iloat tlit' ollendler should
be punished. Under the Convention prosecution could be had only in an American
court. In almost all cases, state crimes would have been committed and tile
jurisdiction would be concurrent. A, to .iuri.,.,ction for an international ' urt,
no such court exists. If it is hereafter created, its jurisdiction, so far as the

** The United States was responsible for the inclusion of an intent element to the crime
of genocide. Economic and Social Council, Doe. No. F'-. at 11. Dr. Lekin, the
originator of Genocide Convention, has dealt with the question of int nt in an article
reprinted in the Congressional Record. He says. "It is not enough to kill persons belonuin-
to a different race or religion, hut these murders must be committed as a part of 1 plan
to destroy the given groups. For example, those Turks who participated il annihilation
of 1,200,000 Armenians are guilty of Genocide because they acted with the intent to
destroy the Armenian Nation. . . . Where such specific intent is lacking there is no
genocide." Lrmkin. The UN Genocide Convention, printed as an Extension of Remarks
of Representative Celler of New York in 95 Cong. Rec. App. A. 1270, A. 1271 (March 3,
1949).

**Simpsopt v. State. 81 Fla. 292, State v. Schaefer, 35 Mont. 217, 88.










































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































