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THE GQ.VERNMMENT IN THE SUNSHINE ACT

THURSDAY, AUGUST 5, 1976

Ute~td Staffs Senate.
United States House of

Repres~entativets,

United Stages Senate Committee
an G averrsmant Oparations

United Statoa House of~ Repre-
senatativai3 Cor mitte6* on
Government Operationls,

Washington, D. C.

The couiittees met, pursuant to notice, at

1O0:30..o!.lock a.m., in room l -140, The Capitol., thI1$Z

Honorable. sack Brooks, Chairman, proaidizig.

Mr. Brooks. The conference vrill pos

Naare inde~bted to Chairman Mahon w

ver~y gaaciaus ly allowed us to use his good room today,

as they are :fn .very short Supply in The. Capitol, syou

m,~ . -

A.
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!
wll know.0, 2

2 As a teumporary chaiLzman, I ask the meeting
3

to come to order, and the first ordar f business would
4

be to entertain a motion for selection of a perzmannt

chairman of the conference committee.

Senator Chiles. I move you be made the
7

permanent chairman.

Mr. Broks. Motion has baen mads by

Senator Chiles.

10
10 Is there any objection?

So adopted.

12 Mr. Flowers. We will not even reserve he
1;3 right to objection, Mr. Chaiman.

14 tMr. Brooks. Without.objection, then I will

15 undertake this problem.

16 In the matter before the conference is Senate

17 bill 5.

Before we start, let me suggest we will

S welcome the press, and we welcome visitors, anmd e welcome

20 everybody in the world, but we suggest if' th do not

21 have a chair, a seat available here, that they just not stay

22 in this room, because we are not going to be able to handle

23 a lot of people standing around, and we .would bs delighted

S~ 24 to welcome everybody, so if there are. any sats

25 available, you are welcome to thmn.

I.



not, we wouldl b e pleas t have, yu i

i the Ho~use.

6This is a very signficant ,piec of nilain

while there arce ae~on dilfreces, it will bei hm subject of

$ ths conferunce..

r 9j do not tUizk t1here is aymiajox i-ligeaznnt

10 as to overhelm inlg objectivea of te lagi sl aton',

i i as demonstxated by the overwhelming margins by wbu',ch

1? the H~ouse and Sengate passed this bill Y

13 Thqa staff have, of repctive Tou« and

14 Senate Con itteba, involved themselves in idntifying

15a p p ro x im a t ly 5 5 d iff e r n c s b e tw e e n th e H o u se n d 16 
S e a eKer i n

17hicl Of these-.55, 38:appeazi to be p °iraia cIl d k

1I tehiaadcan ;pxzbably behanied relatively -

19 quickly.

20 These are dwsorjhed inl Part 11 of t~he

21 'nemoranduk , labeled 55 differences between House and

22 Senate versions~

23 Dc 43.1 of the House imnbesrg hivd that

^4 jj available before h?

25 You have Part 1, and you have Past 11,

~.-I -~
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The rmain ing 17 differences described

in Part I, are more substantive, and will necessitate I

would think some discussion.

As to procedure, I would suggest that we proceed

with a discussion of the more difficult matters first.

We can go thru each of the items listed on

the memo, and in the order in which it appears, hopefully

we will come to a resolution of these issues, in reasonably

expeditious manner.

Now, I would say the first issue, have you

located Part I and Part II of the memo that was prepared

by the staff?

Part I, I think it was prepared by the

Senate group, Part II by the flouse group, and the staffs

have cooperated very nicely ,in trying to resolve the

issues, and pinpoint what the differences are.

The first issue under that procedure would

be item 1-a, the definition of a meeting, and before I

do this, does this meet with the approval of everybody, that

we go thru it in this order?

Just get at it, and see what we can resolved and

I would hope we could complete this today.

We may go a full day, but there is no sense

in playing around.

Item 1-a, definitcion of a meting.

p

i
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d' 'sif

The Senate def ines listing t-0 tEan "5t4-'

deliberations of at least the numbo of individual agency

members required to teake action on behalf of the agency.

where such deliberations concern the joint conduct pa dis-

positions of official agency business."

Houe de:.'i os Ma A-tlnq to man "D, ga haxing

to jointly conduct ox~ dispose of agarncy btxsia.es by two or

more, ibut aft least the number of individual agency members

required to take action on behalf of tha agency."

Now, th Sena language defines it to mean

deliberatozs of at least a number of agtancy members required

to take action, and so on.

heSanata :,er.zion will. i.n Eaffect cover X believ+

conferences calls.

I believe deliberations would include

that.

Senator Ci es. Lit ma~ just say initially,

and- tbat is, ki.nd of divided into parts A and S -type: of

mentairngs covored.

in Para B, types of mt ~tings covered, tlie

House h&S Vicempted from floe bill that required or permitted

by subsection d, purxsuant to Subsectiondc, an agency

may choose to meiat to consider whe thxe a subsequent mueeting

should be open or elosed und~r ithis Act.

f
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agreement?

We will.accept the House vision without

objection.

Senato- ChAiles. That is Part D thore.

Mrt. Flowers. Part D uses the term gathering

like in Part A now.

Senator Chiles. We still probably need .some

discussion on that, but what you are trying to do there,

and then I would ask that the Senate recede on Part B.

All those in favor signify by.saying

aye".

Opposed?

Then ihe Senate recedes.

Mr. Brooks. That is on 1-B.

Now, on 1-A, we might discuss that.

Mr. Flowers. Mr. Chairman, could I be

E

I think the Ihouse has treated that better

than we have, and I think we ought to accept your

provision there, because I think it allows you to have

a discussion as to whether you will close tha meeting

or not, and onot have to make a previous announcement,

and set times on that.

I think you have thought that thru better

than we have.

Mr. Brooks. Does that mest with the general
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_' s TES Flowrers a r, concPrned t~le House-

'vars o would not cover a% conference call, ana I think

ahf onence call type vJH de],iber'afvion should be cove

under this Act.
i2

13

16

17

1e

19

20

21

2

1 3

24

1 5

16

I do not kno'w'whther you want to directly go

to the Senate version here, or what, but in order t o

put the matter -on the floor, I would move .tha House

recede to the- Senate version of .Part A.-

Mr. ' rook .: Is there any discussion?

mr. Kindness. it appears that it provides

some 'instrumental obstacles.

How can a conference call be public just ons

the .abstract.

The proposition, I am certain to begin

with, what. the gentlem~an -from A.Labama inferred by

saying this conference call ought to be covered,- is. that

there should be no conference calls.

Mr. Flowers. That is what the gentlein i

intends.

You prohibit the type: of confere,=o call to

jointly called meetings: on Agency business, which I

think caught :to be =include d.

Mr. te Moohead'. Maniy times there arre so-me
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very serious iteis o business ' that can be tpken care of

by that kind of communication.

Usually all of "the mati-rials that can

be made available.to ";he public anyway, if they went into

the meetings in which they had present the results of

those things, but lots of times, they get people with

various expertLse that can get together at a time

when there is no meeting, and then schedule one, but.

whether. there is a problem that is creating a great

deal of difficulty, they can iron it out, and you

may eliminate a chance to correct things in a simple

way

Mr. Flowers. If this bill, Mr. Chairman,

if I might be heard, if we are talking about letting

the sun shine in, it ca-not shine in on a conference

call, then all- of these._people we are talking about

generally are located, or should be in "..e Washington,

D.C., area# I do not sea any problem of them getting

together in a meeting that the public could be in, and

I think that otherwise, we create a loophole at the very

outset here.

Mr. Pascell. I certainly agree with the

gentleman from Alabama.

That is the guts of the whole thing. I have

a conference call, and I make a decision wiLthout a
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public meeting,0 waat is the purpose?

2, 4z. Brooks-. Iw -hare %urther discussion

3 on the. motion :o±f th e gefitlemas from Alan xma

Mr. Flowers

if not, :ll in favor~ of Utiat on. 'Ide R~ouse

S side will vote "aye'1 .

Opposed?

8 In the opinion of the Chair, Vtho ycs

9 have it..

10 T ~he House will recede in Sec'tion I--A, and

we will proceed to I--C, rha second page, definition

1 of a m mber 1The S nat a does not separately define th e

14 trm MeiOr of an agency.

35 The lfous 3 de:Uha s member to mean "an individual

16 who belongs to -a college aI body heading an ragancy.<

17 The Rlouse vary ion is probably,. just t.o

1S clarify dhat all mae ubrs, including non-Presidential

AA' 19 appointees will be covered.

I think~ that it is probably preferable.

I21 Senator.

22 K. v rascall . T.Lhe Senate want to

23 recede?

-~24 SenatoxCh' ies . I think without objection,

?5 the Senate will recede there.
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Mr. Brooks The Sate cedcs.

0 1-D.

S Ladi . and gentlemen, the staff in trying

4
to get this linod up, we agreed to 1-B, gentlemen and

ladies, and you want to conform the language in 1-B mon

Gatherings, on I-A, to 1-B for gathering, the

7 language that would make it conform would b, to put

8 gatherings required by subsection D, would bo used in 1-A,

Sto conform with 1-B.

10 B. Hoton. I am soxry I was late, but

3? I had another meeting, but I would like to know where

12 we are, Mr. Chairman.

0 13 Mr.. Brooks. We are in th process of

4 discussing what are. the _first seventeen differences
15 between the two versldns of these bil, where we are

16 now discussing part 1.A and 1-C.

17 1-A, we agreed to the House position.

18 I-B, we agreed to the Senate position, and we

are now agreeing to include in 1-A some of the language

20 from I-B, so that the two sections will conform.

21 Is thee objection to that confirmation? .

22 Senator Chiles. No objection.

23 On 1-C, we have agreed, we are now on

24 1-D.

25 Prhibition ainst noncompliance of the



SI Act, the Souse in addition to requiring the agency

Meetings to be; opera, provides that °'meibers as described

., in subsection (a) (2) shall ntj~tycnuto ipsI of agency business without. comiplying, with subsections

(b) antd through (g) a,

4 The Senate-does not co ata ih this additional -

The ]House version I think is saxilwhat

9 stronger..

it prohibits m stings outside the Act,. but

*has no sanction for the violation.

Z.jThee Senate staff suggested that. .

13: Broopk.Fie Seottpr Childs, and Members

1 of the House, mhat: thi- ]:arguagei could be possibly acceptable _

there, d 4t :has .bean Suggested, but they would suggest it

16 ( be made a little bitrrorie clear in saying that the House

T17 in addition to squiring agency greetings to be open,

18 provides that members other than, members as described

in subsection (a) (2), shall not jointly conduct or dispose of

ZO0 agotncy business without complying willh subsection (b)

21 through (g).

22.1 !think theyr probably had a good idea.

23M, Mr. Nortou. Could I got t.hat

PA, language please?

7' Mr.. Brooks4 . I-D, the IRouse in addition



q12

a r

12

to requiring agency meetings to be open, provides that
2

members as described in subsection (a)(2) ,halI not

3
jointly conduct or dispose of agency busiLnes without

4
complying with subsections (b) through (g).

5
Strike without complying.

6
Mr. Horton. Do you have that ,written

out?

8 Could we have that?

9 I mean the amendment you are p. posing.

10 
;.

10 I just do not want people to be able to have mAeti.ngs

11 in telephone booths.

12 Mx. sookh. No they are not. We have

13 passed that, and they will not do that.

14 Mr. McCloskey. Othr than in accordance

15 with what, this section?

16 Mr. Brooks. In accordance with this

17 section, period.

18 Mrs. Abzug. This is not a substantive

19 change.

20 I think the staff is correct in suggesting

21| wq clarify that, because it is rather awkwardly

22 drafted in 1-B, because it says members described in

23 Subsection A-.2, and it says at the and, without

24 complying with Subsection B through G.

25 Actually alil of the suggested changes that the
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Cbairrnan reads does~ Lw to zii oiy clea~n u:. tll* j.3rngUage.

It is not Substantive in nature, and that

mInberz shall not c; ndo caw dispose. of agcyo bilfless.

4
N~ Brooks v la thers tab jetc , t:6 t-hq

language?

SG'!apox Chiles. T.ha Senate ',git 'ou

7 objection will &ccep- the Houk~ 7! ng in D Q as you.

8. just. covere that..

8, M4r. )Brooks. Is 'here objections ort the

10 g{ouse side5 to this. revision?

i 1 -V. Favde11. 'Urchnically, 1 suppose;

Ithe. Senate pr coda with an amondmnt?

iii ~ Sersatoc Chiles. snows that is right.

14 I-P cBrooks. 2-A r vxvsupt oga for ) f'.Ir p a'".u3 e

15 disclosure of itnfonation.

i ~ Applicbility of eemption°*s qualifying

t7 language to financial agencies.

Is: The Sonlate Ptovisiofl qualifying the a~xemption

19 for prwtature dizaosur- of certain if'xiratioi applies

20 to the entire expunptio, including the portion applicable

21 to ani age-ney which regulates currenciesi, sceuities,

22 commodities, or financial inattut'tns e

23 In t e comprable House proerisionr.this qualificat.ios

24on the oexrnpti.on do-not apply to agenci . which regulate
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institutions

Thu Senate version is broader , with morc

meaning, for open meetings, as it limits a provision

for those closing of meetings.

Mr. Horton. Could we have some discussion

on wht this does?

Senator Chile., Yes, sir, I tnk what

we are talkirngabout he, a. we are raaking a general

exemption. -

We have made an exemption, We said

for the premature exemption, that'. is thae disclosing of

those f s, if you disclose them premature, it might

affect some kind of transaction, speculation, and the

other tIhings, we have provided that this paragraph shall

not apply in any instance where the agency has already

disclosed to th6 public the content or nature of its

proposed action, or whee the agency is required by law

to make such 4 disclosure on initiative prior to taking

a financial agency approval on such action.

The difference is, in the Senate bill that

provision io mads to all agencies, and in "the House

bill, you only make those, not to disclosing, not to

those dealing ith fiEr"l&! agencies as thU SEC, or

the.F deral Reaerve .

It is our feeling where, you ar talk.irt.g

i"

- .

I :.

r'2

I..

!K

V.,
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1 about somathaing that hats already been disc iooed., it is aixeay

l ~ 2 in the hands of the pui, bhere is .not~ much reason for

3 treating the agency separate on that.

4There is no reason where ,gmau evuption

should apply, with the SEC, in an instance, =vhore

' the agency has already disclosed the public content of

' the Nature..-

8;sonator Roth. Are you talking* about official

10 What about if one Mnember does- it? r

11 senator Chiles. We are talking about in -the

12 s public tiomaine.

33Senator Roth. 1 thin), that is an importantt

141 . difference, that is, whether you are confirming. L

15 Senator Chiles. It is where tlia agency

16 has.

17 Senator Roth. So it has to be o official

18~ premature disclosure.

19 Seakator Chiles. tt says Whaze the age 'ncy

20 has already disclosed to the public.

21 The. language .says the agency.

22 ms. Jordt'.n .iclOsu e o f individual.

23 iniiat.va l-probably' in tha neat section.

24: Mrs. Ab uq. m ove~ we read to the Senate

25 language, Nye. Chairman.p K.



Mr. Morton. Can we wait just a minute until

we look at it more closely?

tr. Brooks, I would say, Senatoxs, maybe the

House should go up and vote now.

There is a vote on the postcard xagisraion

bill.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recess.)

0

It will take only one minute.

(Whar upon the conference was in short

L!
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4j P4: Brooks, "Ihe conu~ii yirpF">+ ance a 41 cows

to ordar.

6Senatitor Chiles. WJe am~ wai tnq~ on. Mr r

Horton, Mr~ Chairman

Mr. Morton. Mir. Cbairmaan:. am sttll ar

little loss to =idrs taaUd what is involved hrand
Think it misght be helpful if wy could have Mr.

Biddle-.

12Mr. Fasell. Mo about the general :oun3sel

to tbe, Senate- bide?
13

M-r. Horton. I thi~kc it wo-u'ld Sa helpful
14 -

for us to have -r. Biddle to #p1 n: of OMB what thle

prob sus R1r~, as he us xdsrslands il, and vhich I think w .ould
16

be very helpful t te memb-ers of the conference.
17

Ho is rkght hero"

Mx. Bxzoks,: I believe I .would rather

preferx to have conel 'for the: Sonata .Cosmittee, or
20

the Mouse. CC-mmTittee, ;.and if hre haet anything to add to that

22:'[we would be Certainly pleased to hear his additional
~'conwmsones, in all fairness to h~im, because whe n hie gets

on the staff of the House and Senate, then wes will rely
24

25 iion him More directly, but at this point , we have agreed to
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l-D, and we are now on 2, and I would think it might be a
2

2 simpler version to have Paul Hoff with the Senats Committee

3

briefly explain what the Sena bill dos, a 2istinguished

from the House bill.

5 briefly mentioned it, but you might give

6 1him a better and more definitive eplanation of that,

Mr. Hff, if you would.

M ro Hoff. What is issue number 2 involves

±s theB 7th exemption. f
10 In the Senate version it is number 7 , and

it is number 9 in the House version.

12 It is on page five, line 17 and 24 in the i

13 Rouse bill.

SThe provision applies to cases where there "

15 has to be a closed meeting to prevent premature :

16 disclosure of information.

17 Both House and Senate have the same basic

18 provision6

19 The two isu es that differ are the

20 wording at the end of the exemption, in other words,

21 the ones that appear on lines three and eighi in the

22 Senate, and lines 17 thru 24,. that wording which qualifies

23 the exemption for premature, applies in the Senate bill

24 to the entire exemption, which would include in 7-A agencies

25 that regulate currencies, securities, commodities and



0

1-

It l .F .
Y

2

3

4

5

G

7

8

9

10

91

12

13

14

15

16

17

18

19

20

21

22

23

24

25

financial Institutions, as wO11 as bl-;Y othorz agency which

discusses information as to the. mnaturity pxrobl z,,

The House vorsionx ppjjes only to I that

IS' agconcies other than agency es that rculte financial

inst~tt usans, and the f ixst issue in 2-A is whathar ox

not that qualifying language should apply to the

entire provision, or only-to Agoncies othar than financial.

The secOnd Issue which appears on page 3

of the memo, is- diff eres in wo~rdig:.

MrPaScell. L4t us tick to the first

one.

Mr. B~o~cs. I think the gc'rultleman has

stated clearly the Issues, whether you want all of tl-is as

it applies Ito 11, B or C, or whether yore think it should

apply only to-B, as: probably the House position

was.Mr. Uortrn. I would urge that we adopt

the House provision, because evaA though something is

made public, they are not, there might be occasions

when it is necossary for the exemption to apply especially

as it relates to currencies, neurities, co mmodities,

and finanI al: institutions.

I am, not -a rober: of the Subcommnittee, but

I understand there -was; "hat. this was gone over very.

care ully. in the subcommittee.

7
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S e did puti.n the .anguage by -the agency, which

3 I- think it is , pgg +ti ; o inclld'du so I sunadld

urge we adopt -h- House Position.

Mr. BxooX&. Is there any further
i1 .-.

6|discu~sion?

7 Tha motion pending is that of Mrs. .

I Abzug to recede to the Senate position. .

9 Mso. Abzug. I have been reading it

I 0 o ver.

11 Our Subcommittee helped develop the

12 original language of the House. I thought there was a

13 greater consensus, a greater consistency and clarity

14 in the language of the Senate side, that it should I

15 apply to both A and .B, and then the language, generally,

.16 f you read it, is much lealy in the. Senate, ot only

17 with respect to 2-Ar but also with respect ih .2-A and

18. 2-B, that the -paragraph. shall not apply in any instance,

19 I am reading from the Senate language, has already disclosed

20 the content, etc.

21 1 think that. that language intended by us on

22 page 5. in B, and I think that the Senate displays that

2 3 intent more clearly, .and I do think there is consistehncy

24 to theiu proposal that applies to both A and B.

25 Mr. Brooks. Would the gentlewoman yield?
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PQO 2 o ou th ink. possibly the larguagE, I airi

inch reed to a,-rea the language is~ a little more
3

succinct, but do you think we might apply that language.
4,

to B only,' and otill meet acarally..,)bat the flouse
5

pass d, vdtlz the improvement of ah Sanato language, as
6

you agreed?

. Mrs. -Ab og. o c9r3.-hat z t~ feelin7rg

of the body.

Mr. Flowers. Mr. Chairman, the Judiciary
10

Committee addod. a proviso at the end of the pre-session,
11

the language beginning, or after the agency publishes,
12.

131
I. am.:nbt_ sura what we are doing substantively

14~
in this whole.ting

15
The 1iouse - esion :possibly is n rowax

"16
in ito exemption.

17
Mrs. Abzug, Would the gentleman yield on

that?

That language is the reason I thought! we

ZOshould reced-iro the: Stanate language.

21 -
it appears to me, perhaps you can clarify

it former, but it appears to me in reading It o-rar very
23 carefully before This. conference, that that

24 added language, and we are talking, gn1mn n abx
25 Jordan, about the last phrase on the bottom of pagen S, in B,
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1 or after the agency publishes, etc., that appears to bs

2 inconsistent with the clause right before that, which says,

3 unless, or it should read, if or where the agency is

4 required by law to make such disclosure prior to 'aking fina

5 action, finalagency action on such proposal..

6 What that says there is that this paragraph

7 in general does not apply in any instance after the

8 content, or the nature of a proposed agency action

9 has already been disclosed to the public by the agency, then

10 obviously it should make it public, or the agency is require

I by law to make that disclosure before it takes final agency

12 action,

13 Yer: phrase says after the agency publishes

14 or serves as substantive rule, whereas the clause right

15 before that suggests if it has to publish it, they

16 have to tell you about it before, it has to publish it as

17 a matter of its final ruling, so there seems to be an

18 inconsistency to me in the two clauses, and that is why

19 I thought the -language in the Senate version was clearer.

20 if I am wr6ng, I would like to hear from the

21 gentleman on it.

22 It seems totally inconsistent.

23 M. Flowers. I think you stated it reasonablyV..24 accurately.

25 Mr . Horton. The language that you just
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r_ referred to at tb~ botam oif pageT 5, line 20, by tha

agency, unless the agency is required by law to make such

disclosure prior to taking final Agency action, ax after

4
the agency publishes Or serves as subs .ltIve rule

pursuant to sectioni 5-D of this 'itl that ~seg to me

6'
to qualify the type of dlisclos uro.

7 .It would so to me that; is an important

inclusion~, is it not?

Mrs. Abzug. go.

10 M. McClookey_. That is probably txe in

11 line sx, where .it say~s -that it is the, Agency has to

disclosed

13 what we =Ge woried about is here is' a s itual

where somebody has leaked and somebody other than thet

15 agency-

46 ~ Mr. Fascel l . 1 think the Senate language is

I 17 better, frankly.

Mr. B~rooks-. Gentlner, ladies, then I

19 understand, Mrs. Abzug, you askad for permission to mend

20 ycur momton?

21~ Mrs. Abzug. I ask for permission to amend

22 my motion to acede, to accept the language of tba

23 Senate, but have it apply solely? to t3, that is In the

24 House language ..

25 M. Brooks:. is ther objection on the
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1
House side?

2 . The Chair hears none.

3 Senator Chiles, what we agreed to is. your

language, and making it apply to B only as in the House

5 version.

6 Senator Chiles. I justkind of wish I could

understand the reason that you would not apply this

8 ' to all of the agencies.

When I was just saying where thee sha.{l not,

.10 this shall ot apply in any.instance where the agencies or

1 the agency has- already* disclosed to the public.

12 It seems to me, whether it is the Federal

13 Reserve System, or whether it is the SEC--

14 Mr. Fascell. They have already disclosed it.

15 Just take the Senate language all the way-- I" 16 tMr. Brooks. The Rouse has agreed to accept it

17 as to B.

18 I hope, Senator, that w.e could solve that, then get

19 to this next one.

20 We have a vote, and we have about three

21 minutes before wo need to leave.

22 If you all would make up your mind, to see

23 what you think about that--

24 Mr. Hotton Let me ask E question, ere we

25 talking about a disclosure that is made by the Agency?
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Is the Saeat : a1guacj; cj ar can tha'tV

-18 that ,,.h way you* understand ~ no

question about it?"

Mr. Horton. We asa not talking about

unidentified disclosure, that we can then find ourselves

in a situation where it' wild. not apply.

Mr Rzooks. Right.

S ento Chilas. It says .Whe o an

agency has already disclosed, or it-is required by law.

M. Roxton. I am not suLre the :ianquagc, says tha

in the Senate bill.

Iiars dores it say that.?

M. McCloskey. Page six, line four.

Mr. Ho ton. It says this paragraph shall

not apply where the agency hard already disclosed to the

public.

Mr. Brooks. All right.

Gentlemen, .wo must go Jr a vote, and~

we~ can discuss it further.

bifr. Hor~ton. I would like to r~arify this

whean we get back~. '.

. Bookss. You w4ill got an opportunity.

Gaentlemue , we maust got dowm .there for. a. vote
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MAr . Brooks. Una canf eroaac will comei

to order.

fts . bzug .May I say, inase O the

colloquy of the Houso, 1 said this issue, was intended

in the douse version to be covered in B, so again I would

say the language of. tho: Senate, obviously I think is

clearer...

T, did -indicate that was our legislative

intent, in the colloquy on the f10*: m during the

debate.

drop C, and

Mr Horton. That is why I suggested we

have the Senate language applicable to B.

We would have it solved that way.

Senator: Chiles . For the Senates to drop

Mr. Morton. it is not necessary.

It is covered in B, and that is what Mrs.

bahug said on the floor.

Mrs. Abzug. Our pion dhid not contain C,

and the"e was -a- colloqu r, on the floor, asking whether

or not H would apply to:: _an agency in 'oetral matters

relating to purchased by an agency of rai property, and

mry. answer was Y0

u 
i 

/
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Senator Chiles. All right.

I think we could drop C, and just cover it

with language.

Mrs. Abzug. We would.have to mak. a

notation in the conference report on it.

Mr. Brooks. Fine.

That leaves us with an agreement.

hat do y6 think about A?

Do you want tha language to cover A and B?

Now, we have agreed to drop C altogether,

so that would be moot, but wl still have A,

We dropped C.

Do you still have some problems covered in

A and B, wheri the agency has already disclosed it

themselves?

. Kindness. I do want to express a

point of concern.

Sometimes this might be by an agency

regulating financial institutions or security, there

might have been past disclosure of information,

sometimes in the past, but the disclosure at this particular

time of what a(Aion 'is being taken by the agency could

give speculators an opp6rnunity.

Mr. Brooks I surrende-. You have got me.

I cannot for the like of nme know why once an agency has

r
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:made soraeth ng public, why khcey osbou d xnc bi to Say

later they should Ao~t maK xit' public again, but I will

Li G asc:,i1 Wata'wYo we do, din. we

tachnic~al motion will beo

noe Senate is goingj to r~ecede 'pith an

am x3dmont~s or are wre going to take tile HOU e language?

You have totak~e the Sezaate language, so

the House~ will precede with an araexadmcant.

I j usl wa nt _to be sure w~a t we are doing.

amendmeRnt to :atike -C-, and accepting of course -the

SonatA~ basic, language.

M4r.. Fascll. Thn s ,Uff 51l acjreed, I underst

what we are doing.

Dc tlley?

I just want to be sure. I doa not want

to come back and oapn it up agjaini.

Mr. Brooks. N1ow, at this paint, w l'ohad a

question from-

Senator Javits. I would like to got t*1--

clarified, if I could, 14. chairman.

section C fromn pagen f 1the House woulId accept the

iind

F .4
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language, which immediately follows line threa, but

it would be confined to its applicability to B, as

described in the House.-

4 Mr. Brooks 'In the Iouse amncaent on

page. five .

6 6Is that. the understanding of the staff?

Is that the understanding of the members?
8 Mr.. Horton. Let me ask one further question,

9 which is where we were before we had the roll call. ,.

0 I had a question to the Senate language

11 on page six, three and four, which said this paragraph

12 is now contained, is now confined to the agency, is

13 already disclosed to the public the contents of the

14 proposed action, and I wanted to make sure that that--

15 meant that a disclosure by someone other than the agency

16 woUdd not be covered.

17 .In other words, I just want to make sure that

18 we had that undarstanding, that Mr. Chiles indicated to

19 me that it was so understood, and I think maybe we could

{ 20 have some language in the report. that could cover that.

21 Mr. Brooks. It is the same thing.

S22 The agency has already disclosed, that means

23 the agency has done it.

24 Senator Chiles. It is so clear in the

25 language.
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Senator. Javits. I respect Congrassna~n

2Horton, and he has a point, in tNh.t; 4thi is a gen tric

3 decription, which applies .to a p rl:1cular kind of

meeting out at an agency.

it doesi not mr oly say the d ? closux'a 441

6 by the agenoy..

7 ~You want=:to. -b very precise, wherea you can

8 say where tha agencyx, that is fine, or where the agency

9 Is required, you would have t~add by the agency, by

14 th agency, aD where the agency is, but that is too much

11 language, anid l would hope that the Chair would sea h

fit to comply with Congressman Horton ° request, that it

13 be spelled out in the .report, but what we mean in that is in

14 disclosures b} the agencies.

15 Mr. Brooks. I think that is no problem, no

16 problem, and that a resolved.

17 DW. Horton. Now I recognize . well, I have

18 suggestions, first of all r as I explained to you

19 yesterday, I was not able to be here right at 10:30,

20 when the meeting wa's called,, because I had another

:21~ committee meeting.

22 1 am, very :much interested in this

Z3 ~legislation.

24 1 did not get the documents until late

25 yate rday afteon co, and I did not get a chance to go over
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them very carefully.

S2 There are som areas in this, in both these

3 bills in which there is no real contention.

4 It would be my suggestion that we try to

5 resolve those maters first, and then come back say

6 this afternoon, and take up thess more complex matters,

7 which would give us and staff an opportunity to look at

8 these more carefully.

9 I make that request because I think this

10 is a very complicated piece of legislation.

11 We have seen with 1h Privacy Act and.

12 the Freedom of Informtion Act, a11 sorts of ambiguities

S13 and questions about it, and I think it would be to the

14 benefit of both Houses if we ware very careful in looking

15 at the language we will be adopting here, and so I would

16 urge first of all that we handle it in that manner, which

17 I think would be very helpful to the members of the

18 conference, and l do not think it would delay it at all.

19 "This is a very important piece of legislation,

20 and we are dealing with some very technical language here,

21 which 1 think ought. to be pursued and looked at very

22 carefully before we go back to the two houses, and the

23 other point I would like to bring up is, I understand that

r. 7,4 the definition of meeting was taken up before I arrived.

25 Th Hoiuse xefintioa is the result of an amendment
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I proposed to the Hous, nd -hih wa adopted by a

large majority,: and .: would 'epocitfully urge that we go

back at some point,, and discsS t-hat: agaL. within th optiobn

perhaps changing the course of action that has already

bean tan~n~

I was the principal sponsox of the aieunt, and

7
I elit -hould have been passed over at last until I

- 8 ( "
could have arrived, so I could have discussed my points

on it.
10

~x. roos~ T mydistin quihed fritnd

From New York, the first suggestion wetk p amr

12 difficult mattes this afternoon, at the opening of this

conference, it was agreed by members urnani:Uou'sly without

94 any objection that we discuss those issues in disagreement

45 between versions between the House and Senate of Part Is

1 ~which are about l7,V- we' would .ake those up this

HF3 _WO agreed to it, and agreed that this

afternoon, or rather at the conclusion of that, we would

20 take up the loss controversial, more tchnlcal changes,

21 which total about 39, which are described in part 2 of

the document. before you, an~d we have been proceedd.ng on

23 that basis foar the: last two hours, a hour and a. half, and

have pxoceitdedK thru. ono, two, tlree, four, five, six

25 ~seven, eight, of tite 17 items, and 'are making I think
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fairly good progress along that lisn.

?. If any of Phese are not completed this

morning, by 12:00 o'clock, in ten minutes, thun w-
i 4 will continue on them this afternoon, and so I would

5 without objection be pleased to cliar with you, ,o hear

6 your comments on Soc ion- I, i.f there is no objection

to that, I would be-plased o rcohe 70u.

PiMrs. Abzug. I would also agree f1or you

9 to restate your position, it would br fair ;o restate

your position on it, but I do want to point out to my

11 dear colleague from New York, it was not a wide majority

.12 of difference.

13 It was only about 20 votes,

14 Dr:. Horton. That is a majority of. the

15 House.

7 16 Well, th. definition that we had as you

17 recall in the debate on the floor, we had several

18 definitions, it was the Senate definition, and there

19 was the Judiciary Committee definition, and then there

20 was the definition which-I proposed, and that was

21 I think overwhelmingly adopted by the members of the

22 House, and it was a roll call vote.

23 I forget what the vote is, but we would like

24 to find out what it .was, but the purpose.of that is to

25 prevent the type of meetings, for example, in the
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telephone booth, .whrG they ba-VEM- to U-10t at the golf

course, or Something like that, and tha n have prcsvi ;ions

o~ this lawb . ppxic ale to .those type of meetings, and it

wlas to more adequately define what a rreamting was, and that.

is wihy it was a gather ng to jointly conduct, Ox dispose

of agrallcy business.

in other words, there wsa purpose szt for

it, and fahat was the reason for the aadan~t, the

purpose, rather than the subjective approach to a meeting,

and 1 think we should, bpi kealistic about this matter

of Meeting.

I do not think anyone wants to prevent

they provisions of this bill applying when there is to

be a mstirag, but as was brought out on the House floor,

when we debated this matter, we certianly do not want to

preclude the opportunity fcr people who are members of

these bodies from discussing matters, and having the

provision apply to that type of procedure.

I think it is a ver important defipition,and I

folt the House supported it, and I would hope the jqouA6

will support the position of the Ifouse.

If they do gait, then.1 am, certainly going to

make cartai n whaen it goes back, we do give the House

an opportunity :tc vote: ' a~in on: that matter..

mr;.4 slor o r. C~hnl=An, could I -raise an
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issue here, we are not just dealing with definitions, as it

2 elates to a gathering versus deliberations, which we

S -..

4 dispose of aey busisa, rather it is a loose or sort •

5 of defnition in the Senate version.

6 We are also, now, lt us -- coofretct me if

7 I am wrong, under t his Act, any gathering, o. any coming

8 together would be avoided, would be illegal would. be

9 against the law, if it does not meet this defi ion of

0 a meeting, is not that cororect?

11 1It Would prohibit under this Act any

12 meeting except what would fall within this

13 definition?

14 I think under the House version a conference

15 call, would likewise be prohibited, just like it would under

16 the Senate version. -

17 D r. Brooks. Is there any further

18 discussion?

19. Mrs. Abzug. I would like to, if I may,

20 Mr. Chairman, since what we did agree here was to recede,

21 and concur with the Senate language, I think that the

22 Senato report gives us the reason why we do so.

23 If I may refer this to the conference,

24 on page 18, it says the words deliberation and

25 conduct werecarefully chosen to indicate. that some degree

... t.
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of formalty is required before a gathering is' coasi~dsred

a mea ting far purposes of this sct .on.

Noun, it does nrot cove; a casual zating, it I

is a question of whiat you are d Ang !

ot hav0 to beQ conduct :ng business: Under

a cortmin degrege 6f foxrmail ty a and I think uh language

of the sanatemakes tat mud-i clearer, and I believe that

it gives our legislation a lot more substantive meaning

than the language was put together, and I rGeilly fee8l, I

ara sozrry I did not have a chance to read this on the

House floor in the coursee of cur debase, but it was

pretty hectic, wea had soy massy afteardlents, with your

assistance, so it wa's bard to do it; but I. really feel

this definition maces ±~t more succinct, gives As better

guideline, and gives us greater clarity.

Mr. M1cCloskey,. Ti21i the gentloian

yield?

Oaut- of due respect, I think war amendment which

was. adopted by _the. 1Hou a on the. floc" in, the roll call

vote was .intende&da _: ~rturn to the. Senate a concept

of deliberation.

It was the purpose of the meetingg, it was to

have deliberations and not to have the casual type of

meeting, and it seems to me what wo did find on the floor

i9 fairly close to wihat the Senate did in the original

r
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version.

What we were trying to do was cure what the

House Government Opez:ations Comnittee had defined in its

meeting.

Mr. Horton. I would like to know what

deliberations as opposed to the language in the House

means.

Perhaps we could have some discussion on

that.

Senator Chiles. I can tell you what .

the intent, and what ' were reaching for, as the

distinguished Congress=oman pointed out, we are not

trying to cover a social gathering, where two people

bump into each other, and have a conversation.

We expressly wanted to make sure that we

had clear that by our report language, but we were trying

cover- something othe: than what you would say could

be a formally called meeting for a purpose.

Now, we have had some experience with this,

and that experience relates like this, we found that

in Florida, at one time, p.ior to the cabinet meetings in

Florida, there was a breakfast that was had, and

at that breakfast, allotes were decided, every one new

exactly what was going to vote on what,, who was going to

vote on what, who was gPing to make what motion, and then
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they went into an opera cabinet mo ing, and it went off

slick as glrAB.,_ and..tlie .unshins. bill, i!n Florida

specifically,- and: through tarts that have corms up, we tri edJ

to cover that kind." of situation, having sort of a pre-

5 meeting, in which you discovered all of that, so and so

we thought our language was covering that.
I am a littler concerned, whare i- says a

gathering to jointly conduct.

ow, when-you say, that seem: to be the -

10 purpose of that meeting had to be to conduct that, if

e9 your language had said a gathering which conducts, then

12 we are probably a lot closer than where wea are in our

gS deliberations.

M~r. Fascell. Will the Senator yield

75 for a moment?7

16 'That:i h hl problem with 'the Hoeuse

17 -la nguage, F'rank, as: you~ know, that word, to Just, it

f S just leaves a loophole as big as a barn docor.

I19 Senator Davits. Would the Senator

20 yield?

21 I have a suggestion. If the managers~ could

2.2 call attention to thec particular elements of the Senate

23~ language,# using the defi nition of del~iberations as

24 defined by Senator Chileos calling attention to something

25~ else not been discussed, that is " at least the number of
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1 individual agency members" that inaediately rules out the

2 meeting on the golf course, the lunch r etc.., because you

3 have to have a quorum

4 Mr. McCloskey. The SEC does do business

5 with two.

6 Senator Javita. Then that too is substantive.

7 You cannot have it both ways. If the two can do

8 business,. the' that- i it

9 Then you want to cov er it, and thed I think

10 also, the words concerning the joint conduct, to join

11 that with the deliberation as being a considered development

12 and discussion of what the agency is going to do

13 by a number sufficient to do it, I think if you spell

14 that out, that would cover most of the contingencies that

15 Frank is concerned about,

16 1 have just added one other element, you

17 have not discussed this, which is the number involved, so

18 it would be three elements, deliberations, number

19 involved, like the SEC with two, well, that is tough, they

20 can make it four if they want to, but until they do,. tow

21 is it, and the word ..concern, which means they really

22 go into a consideration of;what is to bo done in some

23 deliberate way.:

24 Mr. Fascall. Are you talking about

25 taking the Senate language, and then spelling out in the
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1 eots h three G6 criteria -y:::iaUk:;d d wn,=hich is ghat

we roarainaccepi±ng teSn aligae

3 Snator davits o Even s discussion of two

4 guys over a duink, but they ore not doliberately sitting

$ down to detaxmine what to do.

oMr. Brooks, MZ-. Hortou, what coo you think

7 of that?

8 1 think it should be donna in that fashion.

9 M'1r. MoCtlosksy. 14r n chIaixman, R1r. Horton's

10 concern 1 think is the last line of 1,7 of the Senate

11 bill, that the deliberations have at least t he number

12 of individual agencies required to take action on behalf

13 of tha agencies, whera such deliberations are concerned

14 of joint con&dt, and: if o: ar amnedxant is adopted on the

15 floor of the IfouS9,, that :which, was adopt,-%d was to bring in

16 the word purpose, it is proposed via delatte it at the end

17 of line 18, the words concelraing they, and insert the

18 words for the purpose of affecting joint conduct or

19 disposition of official agency business .

20 That language would then put the purpose section

21 in, retain the Sonate concept.

. 22 lMr. Fascell. The problems Yith that is when

23 you are changing fit, as you suggests, you are aright back

P.4 where you are, it does not eliminate the problem of the

25 pr-a-mesting meeting.
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I
Mr. McCloskey. It doos not require 4he

2
meeting ba called for the purpose of anything.

3
People can get together casually, which

4
is what you want to piait, but the minute they seart

r taking up somthiag tht affects joint agency. buin ss,
6

-- 
:they violate the 1aw a w want u!ab to be. a violation

of the law.

8
We do not want to catch anybody that does

not have th purpose of violating ithe law, and whii the
deliberations concerning the joint conduct, you will

S have lawyaxs disagree on what delib-rations are.

82 D liberations is not a legally defined i

13 terv'.

14 We are not sure when a discussion endedi and

15 when deliberations commenced, and that could be a

16 subject of litigation..
17 I think if these words, the deliberations

Yxae for the purpose of affecting the disposition of business,

they meet Mr. -prtond bo ections.,s

20 Mrs. Abug; Will 'the gentleman yield?

21 The problem is if you come together without

2 a purpo se, as you are now proposing, there is no limit on

23 what you can discuss at that meeting, and for all

24 intents and purposes, you are conducting a meeting.

25 The language in the Senate bill, and



' .ar

II the language that was proposed by Sn wtor Javits with a

* 2~ report, and what now axiat in tha Senate' report, ases iFt

3 quite clsax, that what we are talikng abo,.ut is l ;Form~ali

4 meeting, that th asWOrdsi dal ibe,:ations and c:ondict ax .

5 ca-refully choosen which indicated sam degw: , of formality'

6 Is required, and fright above .hate the rpc'rt says

7j lun; heon attended by commissioners would niot be a'

5 meeting e imply because one comd~ssionex mods a brief

c acual rc z&' with an agency matter , and the same would be

y so about a chance encounter, or an encounter on a golf a
I.''.

a t course~.

i 2 eiYo ac't ally-:h ve to' be .conducting business, where .

then You raise then question, that is the proeo

14 meeting, in xi:y opinion, and I think~ in the opinion of

+ z5 many of the others, that worked on this bill for a long

16 zim, yov would then be inviting a great deal of

17 litigation, or you would be Providing a vehicle unwittingly

to Ovade tha purpose of te law.

3g M=. M~cCloskey. If the gentleman will yield

20 back, when you state your concern about the pre-Meeting,

21 and that is what the gentleman from Alabama raised, we adhed

22 ~that section B-1, at the buttonu of the Hiouse bill, tine-

23I 23 of the page 2, that mertberB shall not jointly conduct or

dispose of ageay business without complying with subsection

25 so we covered _the p! e-mpe- :ig meati ngj specifical ly in
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that section, .and once you dispose of.pre-nmeeting meeting

2 question; then 1 ti.ink .this compomise of placing the words

to say the put pose of affecting a joint disposition,
4 I think we have covered all of the phases.

Mr. Horton. I think he made a good point,
6 6 which probably should have been made earlier, and that

is that definitely the language he is referring to on
8 , lines 23, 24, 26, on page 2, I would hope that we could

adopt the language that we adopted in the H-ouse. ...

to:0 1I think it would take away a lot of the

1 | problems.

12 SenatorChiles What it does not deal with,

3 is what we were pointing out, in your language, in the way
14 you have it now, it is a. gathering too, and so there has

15 to be a formal purpose : that that gathering is to affect

16 that business, as long .as you can say it was not called,

17 specifically for that, you get together, and do anything

18 you want to do.

919 Mr. Hozrton. You cannot, however, with

20 this language, we have got 23, 24, 25, members shall not
21 jointly conduct or dispose of agency business without

22 Complying with Subsection B tlru G.

23 Mr. Fascell. That means a formal action has

24 to be taken, but all of the agreements reaching that

25 decision can be taken in private.
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11j t o Horton.. It does no
U2

3 It aY'S shall nlot conduct.

Mrs8. A-bzUc.'. Mhat 1 r ar answr,, that

is~, what is the sanction?

5i aThey . 3.0 not mny.
6

- ri ace l aIt : mans You Mia do .. verytng,

-except take the f inal vote.

8 Mr.. McCloskey. If thO Seruate sense is that

9 replacement of the words concern, I would agree Witt:

10 Senator Ch NLes .

11 Can we compromise that?

12 TKO take .the purpose of call inch tea meat ng

13 out of it, but we aakd the deliberations for the

14 purpose of affecting the business before they are made -

15 civilly liable.

16 Senator Chiles. We are really going to

17 your definitioA exactly.

18 Mr. McCloskey. No, because tie zeut

19 youx cab j eoton.

20 If these people once meet, then if they take

21 it up,. intending "to aff fat it~ theyViolate the law, but

22 we do not require that the meeting be called for the

23 purpose of doing something different than it is, and 'that

24 was -your objection, as I undarstood mt.

25 Senator Javits. I have one o thr ideain y
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S mind, maybe it will help you solve the problem.

C 2 A fellow does not like purpose, and you

3 gentlemen do not like concern, because it may be only

4 light conversation, whereas if two guys are out on the

5 golf course, playing golf, they are going to talk

6 shop and what else are they going to talk,. go what about

7 using the word determine, which would then read where such

8 deliberations determines the joint conduct or disposition

9 of official agency business.

10 Now, that is a performance standard.

11 In other words, it actually results in the

S- 12 fact that these guys are .cooking up their deal,

13 that Is another m t

141 I suggest that as another possibility. That is

15 really what you are after.

16 You are after a pre-meeting meeting, or some

17 kind of caucus.

18 So I just suggest that to try to help

19 our members.

So20 mMr Brooks. Thank you very much.

21 Of course--

. 22 Senator .Chiles. I am just a little bit

23 afraid that --

. 24 ISenator Javits. You have joint conduct.

25 That is what I am banging on, The word determined--
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SanAtor Chi.les.

Senator. Jav.ts.

Mx. ZCioskry.

What about if you put

That is

It: may

le~ss strong.

be a way out for

everybody.

mr. Flowers. You might use. both of those

9

2

3'

4

5

6

7

8!

9'

iot

8I

1J

1 41

171

in;j

19

21

E2

and insert

Senator Javits. Strike the *wo rd concern

tbe word fat c rar or result ina.

Result in would mean striking the words

concern they.-

Mr. Flowers.- I think that is fine.

Senator Javits. So that of course-

Mrs. Abzug. Is niot it pretty

subj ectivo?

-SO'%tjaVitS, Onie car hits another,

and the jtiry has to determine. so everything is

sub j ctive.

DI. Brooks. T think that will be fine.

M~r. H{orton. .1 am just trying to be Very

careful, that thwze is the mooting, not neckissarily that

they meat, but it dues not necessarily result in', to beginl

anid thn you-find out it does resit .in, rnd ydzu have

to make applicAble to provisions of the kct and I think

result.

termsk

I -

K'

with,
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1
that is very subjective, and it is not clean enough.o

(92
That is just my int-erptation.

3 3 ...Senator Javits. I like the word concern..,

4 4Mr. Horto n. That is a little bit batter.

5 5 Mr. Brooks. Would you like affect?

6
Mir. Horton, I still like the language

7 7 better in the House bill, I think that says it, but

8 I understand the Senate wants to get at the possibility

of a pre-meeting meeting, and I am just saying I think

10 for the beginning :of this Act, that what we ought to do

11 is make sure we define a gathering, or meeting, so that it

9?. pretty well defines it, maybe they can come up with a sub- .:

13 terfuge, then we can certainly amend the act again, but

14 I think you will create all kinds of problems by using

15 the word delibe ations, and the language that is in the

6 Senate bill, and I do not think that solves the problem.

17 M. Mazzoli. May I ask the Senator from

18 Florida, you mentioned in your State, which has the

19 sunshine laws, the pre-meeting meeting, how did you

20 solve that problem?

21 Senator Chiles. A lot of it was ultimately

S22 solved in court tests of the Act.

Our sunshine act is a very sitiple act, there

24 age n:o exceptions, so t4ey :said--

25 Mr. Mazzoli. If in fact we are trying to get
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1 at the~ pre--mae ting .meet;ing,. it 3.s possijblo we could maka

0 2 soma Iang uage- specif 6ail buxt if :I undars tand the

genial condition of the discu sion, we axa asking to

4 put words ther.: which would alJ~minate, again to go back to

the con x nc~ call, or 11hw a't ng, ah c h, is not bill d,

but which dons in fact date3:mina, and re sult in disposi-

7 tion of business, w41dch I do not xaally think should be

8 except: d in l~r 1il1.

9 A pre-mstfeting niaeting, if we could

10 -addrass ouxaalvas, that that in fact is the probi m, it

11 saas'to ma ta could address that specifically.

12 Hera in -the report langu aga, saying this .

13 s ction what wawant thslaw to cover, and then tha

14 rest of the so-called casual meetings, which are not

15 -really casual, couldl d bsa covered in the general

16 larxgaage e

Ivr. Htorton. Maybe that is th a way to solve

118 it, to take the language of the House, and say admhonish

19 this subterfuge of. having a pres-me~eting m=,tijzq, and

20 rafor to t h' l anguiaga that I read on pagi six of the

21 Housa language, 23, 25, 25, that we ara not condoling, and

22 we are opposed .to having any subterfugqks to try to gat

23 around the provision: of this Act.

24 Mx. Brooks. Any furthar amandmaxts?.

25
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SMr. Flowers. kri. Chairman, I would lik to
4 2

align myself with what the gentleman from Kentucky said.3
I do nt think the problem is pre-meting

4
meeting, not the one scheduled regularly, but the Oi

5 that results in thea action that maybe is confirmed at a pb-JSoz / n ab t/.'J a pi b -~

lic meeting later.
7

I think Mr. Javits makes sense with his

8
languag ae.

Perhaps using both together: to determina the
0 results in, that might be better than the word concern,

11 but I think the purpose of tha House language does requirs

12 to structure a thing in advance, and it could be a stumbling

13 block here,

14 r14 i. Kidness. From the standpoint of people

5 that have complied, that havoc to comply with this, it

16 sems to us of tha word determine, or results in, gives

17 thwm something they can understand, liv with, because

18 when they are reaching a point where they are actually
19 deciding something, to be confirmed later, it puts a clear

t20 tst to thi, I think, which none of the other approaches have

21 really y quite applied.

22 I think datxmina is all right,

f 23 Mir. Brooks. Gentlemen, we have no motion

2 4 pending on that whatsoever because wa ara discussing.

25 Mr. Fascall. You want to go with that?
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1 Mr. Brooks. Does thiat satisfy yourt Or.

2 ~ Horton?

3 m~r. iioztona. T do not know wh th~cr you

~ Iara, talking about dts=rrnI.nad or m-salt in.

5 1"Ir. Brooks. W~ are talking about substi-

7 result in, th~e joint conduct.

8 Mr. Horton. Would you mind reading it.

9 Mr, Brooks. On page 2, 1ini 18, 13, for th4

10 purpose of. this section, the amendment raquirad to take

11I action on behalf of Atha~ agency, where such deletion, is,

12 strike thy: word concern .and say dslib~rations did d.trmina

13 or result inth~ joint conduct ox disposition of official

14 -agency business.

15 It makes sensc to m~e.

16 six. Fascell. 'it makes sensa to me.

17 Mr. Brooks3. Any objection to that?

18 if not, you might, Vtr.. Hortoni, maka a

19 motion that we amanad the language. to that extent, if

20 you so dcsirs -

21 Mr. Horton~. I do not think I want to make

22 the motion.

23 Mr. M~cCloskey. I will make the~ motion.

24 J Mr. Brooks. And the Hiouse will, raceds with ana

25~ araendent.
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10dMd. Horton, Before you go, let me read it,

and ask you yur int p t on.

For purpose of this section, a malting

4

.'f if .

.means delib:'ation of at least a number of individual

5

Mx o Horon Beor yo olt m a.t

agency memb-rs required to take action on behalf of the
6

agency, where such deliberations detriraina, or.result

f in the joint conduct of this position of official agency
8

business.

M Suppose it does not result in conduct,

this is confusing, or disposition of official business,

11 then it leaves out--

. I £r .2
2Mr. Brooks. That is right.

13!) 3Mr. Horton. And there axe times when

14 perhaps they would be covered with the language we have

15 got, it seems- to me.,

16 .. Brooks Maybe we ought to stay where

17 we are on the conferanca, and not worry about changing

18 it

19 We have already agreed to it.

20 Mr. Horton. I will yield to iMr. Javi.ts.

21 Senator Javits. It is like everything you

22 settle or work out, you cannot see everything really that

E 23 has an objection, you have got to rely on your judgment,

24 This is too structured according to the

25 House mrbers themselves, and while the House is bound to

iI



maintain its vositaon" the fact is that th~a 3 nat s pklssi~s

f ~~ upon it anr even broader psition, so you are realy takTing

3 something l aas than the Sanate~ ° s aximuzr.

-You havaS dafined t yours "lvas a: a

m maximum.

6 You have to axpa-t a ~ att~l arunt in sa3'1

7 way.

8 On .none of tbase things can any of

9 us have our own way.

10 Senator Ribicaff. I wonder if what bothars

11 Mr. Ho-bon, would_ not bs sa ttletd by Using the word

12 influence such delibaration Jnfluence conduct of

13; official agancy businlass.

14' Mr. Horton. I don't think that word

13 influence 1 would like.

16 Mr. Books. They got nervous on that

17 na

1g' Senatoz Ribicoff . Than we can go back to

19 determine o~r results.

20 Mr. Noohead. The word deta .mina is a precise

21 ~word that act ually means something.

22 If wa say results in, anytime~ you have a

23 casual conversation, to say what might be a. swinging

2d, vota oan a comnittee, ;-sometimas down the in ,. that usual

25 onvrsaioncoud resul t in a Icertain kind of action,

and someone could' traces it all the way thzu,
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1I
I think you leave yourself wide open to a lot

2
of confusion, if you use or results in.

Determines -is something that is more

precise, and I think that word, and I think it will really

S solve the problem.

S I think Senator Javits really hit tha nail

on the head whin he pulled that word out to bagin with.

8 8 Mr. McCloskey. Mr. Chairman, I make a

formal motion that the House recede from its disagreement

0 with an animendmeant t a9 we :place. the word concern with the <

Word determine.

121 Mr. Horton - I will accept that

13 Mr. Brooks. Any further discussion?

14 I would just say, I think as Chairman,. it

18 is a very restrictive word, and I think determine and

16 result in might be acceptable, but I would be opposed

17 to changing it to determine by itself, and I would hope

18 the House members would join me in not agreeing to that,

19 and perhaps the Senate would do the same.

20 Mr. Fascell. That makes it more restrictive

21 than where we started.

22 Mr. Brooks. Any on the House side feel

23 we should vote for the motion of Mr. M4cCloskay, we

24 substitute determine f tho word: concern?

25 Those -i avor , signify by saying "aye".
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Opposed?

The "rnoas' hav.a it.

Pte. Flowers. I call for an am enudxnnt to

4r. Mccloskay's. motione to..add. determine or result in.

O~x. Brooks,. Thy amendment is offasrad tc, Ir.

M4cCloskey's suggestion, i 3t is a new motion, Mr. Flower's

mnotion~ is it be determined or result in.

Mr. Flowers. Ir. lieu of the word

concern.

C
1

2

3

4

5

7

10

11

12

13

14

15

16

17

20

21,

22

23

24

25

language.

M9r. Conyae. As I understand his motion, if we

are to eliminate concern _on line 18---

M. Conyers . So i at. 'we wIould have to

vote against Mr. Flowers. versin ion to kelp the originally

Senate language?

Mr. Brooks.. That wonld beo orract.

TIhose Who are in favor of the motion signify

by saying °lo

opposed?

E .

on the~ House

the original

Mr. Conysrs. Are we going to have a chance

0ide to de-termine whether we want to keep in

Senate language?

Mr. Brooks., We hava al rc.ady done that

This would be an aendlMant tO that original
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It is the opinion of tho Chair that the

"ayes" have it,

The amendment is agreed to.

Mr. Fasceall, We are not playing any gam.s.

Let us get this thing rolling.

Mr. Horton. I do not like or rzasult

in.

*1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

10

20

21

22

23

24

25

Mrs. Abzug. I ask for a record vote.

I want to see whether we will go to the floor

Mr.: Brooks. : You ask for a: record vote?

Mrs. Abzug. Yes.

Mr. Brooks. The clerk will call the

roll.

(The Clerk called the roll as follows:

Mr-. Morse. No. (by proxy)

Mr. Fascell. No.

Mr. Conyers. No.

Mrs. Abzug. No.

Mr. Flowers. Aye.

Mr. Kindness. Aye.

Ir. Danielson. Absent.

Mrs. Jordan. Ays.

Mr. Mazzoli Aye.

Mr. Pattisoa. Absent.

44

with this.
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Mr.- Fortan No.

Kr- McClo.ska. :Aye.

Mr. Moorhead., Aye o

4 Mg. Conyers. Aye.

Mr. Brooks. Aye. )

6. Mr. Brooks. Thai Clark will a nounc e-h

8 'r-he Clark.- Seven °'ayes' and f "nas"

Ii Mr. Brooks. The votes is savan to five-, and

10 the amendment is approved
11 V'r. Chiles, the House side agrees to

12 the language, determine or result in, and if the Senate

r 13 would agree-to that, we would be in position to nova on.

14 .Senator Chiles. Th a Senate will agree:

15 ir . Brooks . :Without ob jection -theni ona has

16 been amended in thit- fashion o and we :wiltI proceed to 3-A,

' 17 and 3-D, the exemptrion -sor liraitatiocns on. disclosures in

18 other statutes.

' 19 A, Sunshine Act Provision.

20 The Senate permits an agency to close .a

21 meeting to protect "information required to ba withheld

22. by any other statute establishing particular criteria

23 or referring to particular types of information.'

24 The comparable House clause exempts;

25 °'Mattoxs specifically exempted from disclosure
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S by statute (other than section 552 of 60is Title):

Provided that such statute (A) requires that the matters

3 be withheld from the public or (B) establishes particular

criteria for withholding or refers to particular types

5 of matters to be withheld;"

- -.i would s ay to Counsel, ir. Hoff, would

you like to add to that discussion?

8 If not, our inhouse expert is Mr. i

McCloskey.

10
Mlr. Hoff. 1 will just add, this is a

provision that would incorporate statutes which may refer

12 to withholding of information that is described in

13 those other statutes, {i.

4 The question is whether or not the words

15 required to be withheld should have a separate test from

36 the words permitted to be withheld, hether you want to

17 distinguish between the statutes that require withholding,

18 The Senate did not have a separate test. The

19 House had a separate test,. The Senate referred to just as

20 required, and the Roas voted for required and permitted.

21 Mr. Brooks. Mr. McCloskey, would you like to

22 discuss this?

23 Ar. McCloskey. I can explain it to the

K 24 Senate.

25 Mr. Brooks. Explain it to me too.
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Mr. Mcclizkey. Tlis statute, th Sunshine

0 Act willbe .the third part: of an ODness section 552 of thla

Privacy Act.

Now, this Act will be 552-KB, Now, wahe n

5 the statute cara bafdre up in the Sunshine Act, and

6]many of it; exeoinpdoA paralleled. the i°'reedon of Inform~ation

7 Act, just as a matter of 1egislativecatsnhi
2 o

8 th atony deall~rg with, this, we adjusted the language

of I think 7 of tLhe 10 exemptions of 'the Freadozu d~f Thfarta-

im tion Actd be ad-thlz Privacy Act to be. identical, so that

you would 'not= bave to look at what was except f ox

82 disclos ux iundr tho F redom of information Act, and a

13' different exa mption uxnd r .theSunshine Act,

14 In the Freedom of Information Act, the

'15j exemption that apple 1od to information requi-red to bo

. 9G' withheld by statute, was affected by the Roberrtson1 case

17. p in the Supreme~ Court, which held that in the case of

18? tha Federal Aviation Admiistration, if the administrator

19, had the right- to withhold information that the Freedom

20C of Information Act requirements that he divulge it unless

21 it meant eacizic criteria didl not apply.

22 . In fact, tins court hold that the Freedom
23 of Information Act, restrictions, and exemptions werea

24 not intended to apply to perhaps 200 diff wrnt F deral.

25 statutes, ad some .: t hose 200 Federal s ;autss require
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1 that information bei kept secret, such as in the census

2 acts, as in the-original Social Security Act.

3 Others of the Federal statutes are t-

4 permissive in that the Administrator of the Agency, or

5 the agency has the right to withhold.information from

6 the public, if, for example, he determines in the

7 public; interest that information should be withheld.

8 Mrs Abzug. Which was the case in the K
9 Roberton case.

10 Mr. McCloskey. So what we sought to do in

11 this amendment is to overrule the Robertson case, in

12 those cases where the statute is permissive.

13 . Where it is permissive, where the Administrator

14 has a right to withhold it. or make it public, then we

15 think the Freedom of I information Act exempts or

16 exemptions should be allowed.

17 He should be allowed to withhold it only

18 if it comes within the Freedom of Information Act. I

19 On the contrary, if that statute requires the

20 Administrator keep the information secret, as in the

21 Census Act, it was our feeling we should not overrule those

22 50 odd individual statutes, by requiring he now make it

23 public under the Freedom of Information Act, so thi' section

24 s intended to overrule the Robertson case with respect

25 to permissive statutes, yet not to overrule thie statutes
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secret.

than Administrator to keep information

That: is the

Mr. oBrooks-.

come right back.

whereupono,

e3xplanation of it.

Wa have a. vot'a, We Will

the con:Urenc'e was in
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1 AFTER RECESS

2

Mr. Brooks. The conference will come
3

to order.
4

Please cont inue.
5

Mr. Fascell?
6

Mr. Fascell. It is a clarifying
7

amendment?
8

Mr. McCloskey. Pardon?
9

Mr. Fascell. This is a clarifying amendment
10

in overruling -the Robertson case?

r2 B; McClOskey. It really-does not affect the1 2- - : : : " . . ..
Sunshine Act very much, but as an amendment to the

13
Freedom of Information Act, it is a highly important

141
amendment.

15
Mr.Fascell.. On permissive statutes, it

16
requires in order to make it possible for whoever has

17
authority to withhold? -

18
MDr. McCloskey. In tha sta.tute it givds

permissive authority to withhold, lays down specific
20

criteria, that is different from the Freedom of Information
21

Act, then the specific criteria of that act applies.
22

If there are no specific criteria in the
23

statute that allows him to withhold, then the Freedom
24

of Information Act wil. come in.
25 -

Mr. Fascell:. On the basis, there is mandatory

11#



i authority to withOld, that Act is not afi av~y
2 a Mx:. McClosk~ey. That is, cor:roct.

'So nator :Cueils. I b lieve we wanes to do

4 the same, thing you wash to do.

b I think we have a concern that your language

t as it is set fort now, requires the matter be w~itbheld

d from the public, but that is overly broad, and raises new

t problems of interpretation,

9 Mr. McClosk~ey. If you have any, amendment, the

* ~ is no pride of authorship. anything that would clarify
i 3 what I said ins fine.

12J Senator Chiles. Wa have two alternative

13 x proposal., &gd either one wonild kind of cover it.-

14 Ona would be to apply, the H1ouse wording to

15 read following your flouse wording, t9 whexe you get A,

16. .. requires that.-the mattr -be withheld from the public, in

17 such a nmanncr,. and3 4.he r:we 'xsod ad~d as. to leave no room~ for

's!' cdqx'tirn: in the matte, or, B, establishes particular

13 for withholding.

20 Mr. McCloskey. We would have no

21 objection.,

22 has. Abrug, It would be ina the setter--

23 Senator-Chiles. As to leave no discretion

*24 in the matter, that-we a e talking about hae

25 Senator Percy .Mr. Chairman, a parliamentary



inquiry, may I inquire when we are. going to adjourn?

Mr. o Brooks. We are going to adjouxn very

shortly.

then we will

I hope we might be able to conclude this, and

adjourn until 2:00 o'clock.

Senator Javits. Would a motion be in

order to accept the. provision made by the Chair, a

offer it .backto the House?

Senator Chiles. I think the Senate w

recede with an amendment.

Senator Javits. I so move.

Senator Chiles. Fine.

Mr. Brooks. Read the language again,

please, Senator Chiles.

Senator Chiles° If you look at page

,in the House language, where they have a paragraph

requires that the matters be withheld from the pub

in such a manner as to leave no discretion in the

or just an addition of that to the proviso--

ould

three

r

lic

matter,

Mrf McCloskey. Mr. Chairman, because of

the dialogue that I had on the floor on this matter,

as to a particular statute, in which: discretion is

involved,. I could not vote for thi- compromise, but

I understand the Senate's position, and I think it

overruiles the House position on this one with a HEW

N,

L 4
-Eq.
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

t8

19

20

21

22

23

24

25

to change.

Senate Javits. Then you would want them

1~

statute that was brought up as part of our legislative

history, and I think the record should reflect that.

Mrs. Abzug. They have six.months in which they

could change that statute, before this becomes law.

Senator Chiles. I would move the Senate

withdraw with an amendment.

Senator Javits. As I understand it, the

only difference is that these agencies which have the

discussions, that would not mean the particular piece of

information would be disclosed.

The manager should spell it all out

very carefully, it -shouild not be assumed, but because of

what you have written here, where an agency has

described, ipso facto, it is made public.

You now have the authority under the

Freedom of Information Act, so we deprive the agency of

its discretion in favor of.

Mr. McCloskey. Unless it is on the

statute, and lays down the criteria.

They may be in some cases be different.

Senator Javits. Suppose they have a

discretion to waive their own section?

Senator Chiles. They have six months in which

i •
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S to pass over to the Freedom of Information Act?

2 iMrs. Abzug. I think we are making the

3 same thing, the same _change, if I recall the Freedom

4 of Information Act.:

S Senator Chiles. Any further discussion?

Those in favor of the amndmni:, say

a7"ye

8 Opposed?

9 The Senate recedes with the amendment.

10 -1Mr. Brooks. Is there any objection on

1i the House side?

1 2 .Mr. McCloskey. My comment on the House

13 floor, with Congressman Burke, I take that exception.

14 Mr. Brooks. All in favor, say "aye".

15 Opposed?

16S The "ayes" have it, and it is agreed to by

17 the conference the Senate recedes with an amendment.

SThe conferees will stand adjourned until

19 2:00 o'clock,

20 Wait a minute. We could take up 3-B at this

21 time, and finish it up.

22 Senator Javita. May T oa that before we

23 jump?

24 _Mr. Brooks. Page 20.

25-
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1?

2

4

5

7

9

10

16

19

21

20

25

Senator Javits. May X ask a question, all

X want to be sure of, X want to see it, this dons not

nullify tale non-disclosure provisions of the. Freedom

of Information Act.?

In other words, once an, agency has dAiscration,

that is its

Mr-. Mc 1losey. That is whexe the exemption

comes in.

Senator' Jav~its. V-hat we are doing now still

preserves the-exemptions from disclosuxrc. of teFrtadom

of Informat:Loh Act, if it does not :all under a

mandatory exemption under ane agency'a-

Mr. McCloskey. It can only uphold the

Freedom of Information Act, or such different criteria

as already exists in. a different stathute.

Senator Javits. This ainen~lmzent would be--

Mrs. Abzug. Will the gentleman yield?

It would not in. any way nullify the existing

exemptions or provisions of ths Freedom of Information

Act, except the ones by reference.

Senator- Javis . MTat do you mocan by the

ones except by ieforanc ?

Mrsx.:Abzug.. In confoxming, it does not

nullify the exemptions of the Freedom of Xnformation

act-or requirements



70

i Mr. Conyers. The one question is it including
Q 2 the phrase other than Section 552(b) of this title, which

3 is the section being amended?

4 Senator Chiles. That is not included in this

5 provision for the F're dom of Information Act.

6 Mr. Kindness. I am looking at page 25, where

7 it appears on line nine, and it is somewhat kind of

8 misleading, and I cannot kind of figure out why the

9 parenthetical phrase there.

10 Mrs. Abzug. For reference, so that the Freedom of

11 Information Act does not pull in all of the exemptions of

12 the Sunshine Act. -

13 It has its own exemptions, the Freedom

14 of Information Act.

15 M. Kindness. They are contained in what

16 place?

17 Mrs. Abzug. They ae in the Freedom of

18 Information Act.

19 Mr. Kindness. In what section, 552(b)?

t 20 Mrs. Abzug. We will show you a copy of it,

21 so you will be satisfied.

22 Mr. McCloskey. In some respects, the

23 Sunshine Act exemptions from disclosure are stronger than

24 tho. Freedom of Information Act.

25 We. did- ot ant to say in the Freedom of
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1 Information Act that a Statute which exempted something

' fro disclso ur ' ikee the. cr terion Sunshine Act could

be :jade a subject of d-*t1Jcisure undew the F'reed~om of

4 Information Act.

S nator Javi is, you are. doing that practically' f
6by adopting Mr. Horton'3 provision 1;0 which where the.

/ agency has discretion 6

- ~It -seeps -to ire the agency .h~as dicretion

9 b- Uilt into the -law.; a i ha L~i&iae cf th~

11S You gave them discretion, because we wanted

12 them to judge by certain criteria, knit uand r certain,

13 basic criteria, there should be an exception.

14 1 think by Just taking it ou~t in

9 ~block, you do run a risk of nullifying our own purposes.

16Mr. MCCl16 key. Well, it ipme our i nten t,
17 we think, when-we passed the Freedom of Information Act

18 to say that When those people exercisedi discretion., it

19 would he subject to the Freedom of Information Act exemption,

2_0 the circuit couxt so hold~, but then tha Supreme Court in

21 the Robertson case hold, no, we did not intend the

22 1 Freedom of rafcrxtin1act toapyt hsedsrjin
E ~ 2 1 -~tra .._. -apyt toedsrtoe

232 - n F A - th yc it ria was s e y 'th y level
25 { where the Zsdrainiatrator thinks it is in the public interest



.

&'6 withhold .craf tnf diAh

This w daypfte-a to withhold crash

information, it has t .be because it protects the privacy

of an individual, national security, or one of those

exemptions.

adoption of

provsion.

C,

16

Mr. Brooks. The question is on the

3(b), onthe Freedom of Information Act

Xa there any objection?

Then it is done, and we will proceed at 2:00

item number four.

We. stand in recess.

(Wha. upon, the conference was xecessed at

k p.m.)

o'clock with

12:45 o'cloc
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ArfER ?&ECESS

mr a Bxoo.ks. The conference will comto to

r.
: t w t { <t orar nz ;u ans that wuil be on page tan

;Kwzc:. th. ri Wd Stot .ttngtmge i laid. out. j

.N- ^" ,h Snteces-1 c a <1 unxt agency to kt~ee3p a . I

~ ~flctz ~t rs~ordig of closd agencr

;Twstwc~neT tan ,rcipt3 or electronicc 'recordings must

i x&sA&*v fox at least two years bust di sclosute ofi

Iz d 4A,: : conatai iag z swt matters is& protected.

herel is no reqiriement that the agency

i xrThu tns ofl; 0pen or closed meetings. 3

gahe HIOUir. does not re uie nagenacy to kee

tma~~crt',t M open, cx clost meetings

.$Aeteai re,-iras thef gjenexaE coulrei to :cer !-°

ty pub, lic.ly Uzit the waleing muay be closed under oie of the

*eainsand- to state~ te relevant exemption, o
^h& ; :u ,rl ba. included in minrutes kept j of, the

cr t ':. ; L'1 : "El4nc3.., MIhA.e of closed .meetings_ must include

wt ,.,tc AVIBC ubj, ct matter off the meeatin~g

Thx Hu " also requires each agency to maintain,

,....A L§5ThL< of~ik rcpnate cev OPX neet3.n ori

_ __ _ __ __ _ __ _
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ha inWt of open W etins, but not closed

mAitW bce kept for at least two years.

Now, Mr. Hoff, do you have any cozy ents

cnxA that.?

:'rr. Hoff. No comments.

B. Btoks. Mr. Jons, you have a delineation

ofY a rmocbztu.

I: there any discussion on this?

The issue seem- fairly clear cut.to me.

Anmy di cu.sion on this?

Mt. McCloskey. Perhaps the Senae mght

an ,or ke a motion o receda to the House position.

, L3rks~- dd not see him twitch.

I- en to Pety MrD C. Chairman, X. would

tk t comm "t on- because. I have looked at t

iouse "or.sYbi on it hand we have a Conanission on

.apsrork try t.o cut down on paparork, and it you

Vjust va o 5. aq c is, &and you say you have five meetings,

:F'ou h4cn,; .v rae,tintg a week, or you will have 50 tidas

50, td yon.have got u co tteesin the agencies, an

evez -,a of Y iO.t, know how many, five, I don't k.nw,

that tdkOs you up to a fantastic number of transcripts,

and I wonder if- that pouring out of paperwork is '

readl 4 r;cessa:ry.

Now, ta F'D has a real objection to it,

_'.

d4 ,r w u '
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=Ef . x- 1'a f/ f~~i 'a 1I +-O f thisy -aid ..af we. can

a and Ift.:~ , v of ghat went on at~ that meeting,

O T. w x cqui ad each c6oxoat on, klvey

4 ±t ''°"y..i "aa:).bVad e~v6%y .se / and everyd. :Lawfirm to

vr ~;~~ F "isve, ird anscips - of everything t _ey

S do, We. CCU (41 just buzv ouxselveis, and 3 thiankc what we

r ~~~~ I H s ,, _,w what went on.

: 9v1oi1sriFmw have now a co nmiitt e,

:3 3'11i :%"%a.', nd wo v-rnt to know what their minutes

~ ~g'-~ .oc. oer~ odofte years,

a: m a~jf u3 l happy they could not get by

by du.Ira 0 n a ca: tont 1war2 of ta.pes on us.

10t Y -a d not k ow wh t h a Vo'vs are, you

2:0 .. rl i ntify th-:nm , b:ut irinu , you can scan anad' fSind

::. rxaD- i DOk. a ah i fb c ettai th a minutes by

Wt.; en. 5 rat xAy -tham to be accurate, Witt no.

4r. OrI x.,. sc rai , lll the House position is better, and
.t)i~g iy taa flou*S position, unless tome. member

p1
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'uZuv lS to ! le;t Somne wrdi3 ng that would. arengtban

s .te x joV3.sz.on i twDrg incuL ates for the purpose of the

$

-w Fac-call, I b just w&nt to ask, did-1 Your f f

r h

- &~n~ter i'azy.We have ata.cip ffra

Sator Jair.,As n practical matter, of

Thzu r~e sCsrL it inte ss mie is the purpose

c" tf thL 2gi~slat. cr 4 :L' to e:able the "public to unerstnd

:7. ij pu ovoww n -your, ;dark of a transcript, v&yvery,

I t~ f- us (c " into it, and iWhen you start to reed it, to

y- it o'as oa Seate, 'you need real only one soncde, and

rThe wcrtie things I can d co is pick anaYting

21 2 o r d 2 x a e P ~ aw ri ht aw y, so if °wej. 2,i#a r~s ca 3oi Th. ba d rI'haw cas a-t

i3 giv te i {nfTcy-w.ion01. i think wve will make more rather

2L f "1d mcI Gs tire, &q±3 :c 2tkt say th~s so oft.en lWeI are j
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bound to auitain th Se a& position a that is our

] My own opinion is that we would do better

foi the public if wa did not lock the electronic thing

in so tightly.

: was going to suggest, Senator Percy,

7 You Yake the v tion d

S- wculd b happy to suggest the language,

9 but I waa going to suggest that we impose responsibility

10 on the agency cotrnsel respeetln tht truth, accuracy,

t and >Aentifi cadon of persons, in respect to any set

Gam: 2 of minutes, which the agency closest to the issue,: by

t , Instead ofa transcript,, and ift satisfis those

it .as, th W latth agency decide whe . there it

.. wish,,- to isue -a transcripts, or wishes to issue the

16 mInutes, and the criteria which 'I had in mind would

13 read as followsa..

. Which shall fully and clearly describe

1j all ,,ate;rs discusd, and shall provide full and

20 . accurate, and hall provide a full and accurate trinspript,

2 : ..athr a full and accur.e sumary of any actions taken,

22 and t- seasons th a; including a description of each
. .

23 of the views expressed by any item, and the record of any
•" i

24 roll call vote reflecting the vote of each member QA

25 hm question.

I



beca~i ~:

J~ng'~h

Mr.Abua I find 'i t very, interesting,

I tink. ?hat there is~ som~e basic assumptions

,; , t z!l s ar h : a aspYk, p l ,h 
p o9 f th s b ll s t o have open ai

- "a . I °eai =the3 p~x Work is a. serious

Pr!),r for air. of U, al.

It 1. bureaucratic problem that is

asolhtly c3otuL'i n~ ht; la~n beings on evex level of

eyye:ntttb uL if we sat ou?N with a pre-ise as to what

this bill is,- _Which is an open qoverhment bill, a bill

tha will hazve_ o-ax rln ti"gs .? we should 11av8 fewer

tr nsc ;t 40 thn. I think the vaxious bi ls of paper that

have b~'a n diac~ssd in this debate indicate, number one,:

mxo$ -l~}n vo, so Ix ergi.3age that the -occasion on whZkh

we" close meestirgs wil be much fewer than on those. we

opexi minu, Otherw~ise this bil will not be working'

. .,t e r c a a i g , t Y ou k how w_ e wei f 41 : a ra d to a op ae n ue :rati g r m s ts

:--Opl fay t wc a;,,vr would be .able to conduct 'o-ac

:btir , prcpexly, ia we ha them opera, acid most o E

our Dkstiagz az opens and very few of them are closed,

so t sik Lhe pxapegvvork argunant Is a limited arg~mvent
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'ycnco~f~ about l'op i ng a tza craipt

is thaf; most our butsinoss . conducted Bitt

Or Own~ ooitf e mnetings axe all being

Conducted Tj-ith, tx nscriLptz for the most part.

This is a bill which is a. first step., It

den do t s-oY any regal.; sancion 9 . in apny. form, and

~v 1^ i tn ec". vihi2.be- closed obviously will

have much ~tT] ~~ihw3.l1 b®- cpse to that

0ub11. c a ndr,--ix- fot6 if we have just minutes as.

proposed by Soatc+.r. Jav it6, we will not hav' that'
I

infoa'riation avi..ae, whiich- I think~ is our obligation

uflder V-4E1 4S- tute, to make sure that that which 's

nioia' Mmfxut is iud &vilab1a to the public.

Now, with respect to a certif Cal'- Gh of

COUriS3. 4-lI would 1lke to me.-t that counsel that isl

p.16k'yed, th~at will oextify other than what the bobrd

has ~reed r This is rot to s4ay I do not respect 4mbeS

1haav practiced lat all of .my- life. :u

thn)it is Un- Lkely that-:-h-a will do anything but ceartify

xhw- ,n~r the car -dei-?iti $t i'zants to do,, and I thing-

:;.h wnutee ax wh~~ you want, to: maha 141111,

Every on~ of U' have been. associated faith

org-n aios 11ay uask i. s minutes, and wcs all 4ve6
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24

Senator Javits Will the lady yield?

We are both in a very anomolous posit

You are arguing for the Senate bill, .whereas it is

your duiy to argue for the House bill, and in a so

we are somewhat arguing for the House position, .so

-think neither of. us can be too virtuous in this

rratt ."

on.

se,

I

.j*. ~

I:

80
:ai g same e m $ we have ben at the same places,

and-mutes ndvae aeflec what each of us believe may have

trans ired at those :M s-tgs.o

Unless they wers exact transcripts, you

are not keeping this transcript to read it to the

publi 1 .

• You are keap ng this transcript in order

to m a4e certain-that -t.ere is information available

to thl public 'that wants to read it, and in the event

uldim tely, this is only the last part of it, it is

the oily sanction in the whole bill essentially, if a

me ,U g is primarily closed, on the rare occasions,

where this I hope will ba taking place, there will be

some mtedly to- the pub-1 so that a -judge in looking at

this thing can .ee whether r not a meeting was perly

closed or not.

Ha will not be able to determine that from:

minut s.

i

r

i

i
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L4r~. Ab~u~r. r don' ~. kr~-,~ ~ ~JI~fl

Senator Jaiv , -s

ia for J vvits Thank you.

1j Yil on La oe
M ' Bdd X1 S 3 .WS- undb)eLPJiAd w6 av

U Vo pr c a ii:: hlavd tried ". provi d

wit b arks t to tat- orble ian f 'Otler eect. ons of °his

bill, just = ini shad one, and. that was my only' pint,

a a10. A tbink tihat waz Senato_- pezcy' 8 point.

We~ haveia a pagtin USbl. each b u P ha

th;:v~x lo me : n a. fairixss ; th' inspirer and wu4 iho .of ;

;his 16qia~atkraon our' said is Senator chiles.

1 think Irnch of w bat you said is valid. 1

do n otj really Want to get inter Gray. debate, but, fal

wn of-en dO not re oasa a transcript, I'T

: al f~~f repoig, e F x s n laton s co ',t
fro w= ~znpl, bh r-. - Sj-CP mi ttrs ire: disacu~sd c r

very Oftan, 1 4% zure YOU a ave -beon thzu it tooy "u. say

to th epoxter'. hole .1t, yion do not eve want that on.

t170 re ord. Fjo th tnxaacript is sac' ncecessari3.y 1101L

wIrit.'
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C -have Be Our Fri sus e.-oris, and Senator

Porcy will. Wie g on fZor a haif hour or more, with no

. s::pt being Meade.

Wejust' do- not even want to give a"htat we are

talking abui to "tae reporter.

-satr:Peorcy B3ut if your language were

accepted as a rao ifi.ction of the House lanag-age, half of

the hom. r r li ftecea minutA es would not be permitted to go.

a

5

12

13

14

i5

16

39

20

22

23

It wotild. have to. bs included, and a ceomplate

write up of what transpires at that mating and auxamari zed,

_0 1a ;ce.L Z memor y if not by

Satoar: Percy. Thera would have~ to be

omceetinq. to hava the, duty of to kin - the mixu s or'

~someone.

Mr., Faacell. We 'would not be doing it1 by

t.aaeip , 0o you would do it by mizniO y

S041ats.Or -Percy. You would write up thej

'ntj they go along.

r.Fasc~vi1 l I have several problems i4th

I do rnot have any constitutional inhib tons

about 64 ncipts -

ii

,srecea" d,

.9 ---

F.

f.

2.

V.

Y

A,

4

r'

ggy

5

tl

1'.

a.

~, ~
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Transcripts are of government record.
2

You either want a governmental record or you.do not.
3

3f somebody wants minutes, fine, or
4 . -somebody..may welt= rj . .

?Ver accuracy : "w1 take 'the verbatim

S transcript.
7

7 I will start from there as a matter of
8 pract cal pragmatic common sense.

We do it in court, we do it here. Aside

10Xo from that, now getting to the politics of the iSue,.

I do not know why we ought to go to minutes. i

The FED wants out, and everybody 41:6,
13 , is nevous

If everybody else is perfectly happy in k n

.15 tanscripts, why not keep it?

1 So to take care of oneproblem, K. t

1 :know *hy. we have to discard the whole thing. .

18Te secd -us icn ra.seS is .his th d:

is th rendy wi:. esp a to the minutest
20 A. do not understand that. The whole

21 theo of the bill, the thrust of the bill is that; you

22 have pen meetings, and you permit closed meetings under

23 certain exemptions, and if you challenge the legality of

24 e c ased meeting, a court has to decide whether r not

25 your ch .lln e is proper or improper; and the only decision

' . I
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34 1
th1r ur an na- -p '.1; that iai' intIcrmatton which. was not

prOp,,au'1y dacified, or withtoidable under the law,

E SShou4d brn madepv1blic.

-hat is"teol doci~sion a court makecs.

Ii How df xzis he~ do that with minutes? F

I do not understand it. F

Doms he go behind the minutes?

y -1 o u Subpoena awary person who was

ti~t, &:k lID w ii ha t tcx6~al convrsation was , whether
a or nov; th . x~dnuats -comotly reflects their attitude, or. K
23 wkbe at 4am '- hopx.: is a JAi 'd inform ationb

Undr thve :Law,, I doo u at know how a judge ,

inSentct 9nator Javita. If he has to mke .ij today,

5 n nniips tocla w; i fied discussions,, opih.-nons,th

t'j1c :;se a Cawrnka c-dcided.,t that K
'' i a~ a scell-, But he has o the materia .

1 SG'naor Javits~. Not nacessasxy. Not

It
2 £&c has tog deide you can go bei nd t

z,3 That is boLw you discovered the blank~ '

-A cnut hav decde p an h
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Cos:t has decided that the judge is entitled to receive

aand : a in n te tsafree of confidence that he

feevns 1:heic law eo quoths

The Vid AC ch he hears upon these

0

Ia :' ,i:

C:

a

t2

3

4

5

6

7

3

9

10

11

12

13

15

I',3

19

20

21

22

23

24

2|5
12

M. Fasc-all., The Senator is absolutely

right but you are Inaking my case now.

Saaatox Javits. No, because he is entitled

to de ritn as I said in the Foreign Relations

Com..te, w, ::say go off the record.

a ca reot include that even in the

repoxt.

Mr. Pascall. That is a judgment you can

make f you want to at any point, but I still do not

undewtnd how under tho House language, or the proposed

language the judge: ou! d make : decision, theoretically,

we jive the pvbic h o kind of cause of

acti, , aid wiat we do ban the other hand, it semsa to

VA wO ,,ry cl#.a ly takeit away from them.

,We are : saying all the judge can exaniAe

are the mirnutis to determine whether or not there

is any .infoxmaon that should have been made pub.lU,

a.d how i: n th- World can a judge looking at the mi utes

make that decision, :1 do .ot understand, and then

ask the question, and the judge certainly seems to be
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9 euy. dsr5 to W a ble tow do- it r and I will asck m!j

tha rigst track,,th o judge bz, to. aeciae, - canriot 'r d,

£ anything lrCD lkn at the mnintesz, I do not know wrhat o g1 t1

iito bx'! ade public or what ought to lba kept private, ox ahi, .

e6 is withaholdsuatt r umder thei law, so he h-as to make the

*oka theinfrmaion

An 'a a 11a C1J.e-+a l 4tlb c bWe uider. the txpien .D1 i I
~~~-h "A inti;St*ine Law, j K

j 'Tis ±q clarly outside o*fit
12 It should have buent made pub lic a There is

1$ no r,, son to twithhcld that. Novi does he mao tat

1 14 o4.-reftC-a tiwjmr f O -a milnutasC

15~ .thiak we hame7 given the j udg an imposIble

17 lW3is have t'Jak'en away what eaty, whatever

xxw xeiid that might axist for 'te public and in short,

we'f ar a~+ just i~asculatc;.d the principle of the bAil,

21. . Thott- is the way X see it, without a

;r~~ex si .ba ra e e -theyq have a clear exramption inf
Pi



the law.

the safe.

I.

ii.|

@f

It isti transcript. It is locked up in

It is not released to anybody, except to the

tie plai tiff has to prove his casa.

Mr. Horton, Mr. Chairman --

Mr. rascell . Are you asking me if I am

thniuch~?

Mr. Ho :ton. I want to get the floor.

Mr. Fascell. I guess I will yield then, if

you put it that way, and give up the floor.

Mr. Horton. Mr. Chairman, first of all,

I would like to make a point that the House adopted the

position on minute& wlgh: was the amendment which I

offered, which was Td ;.pted n the House, and the House

conferees-did not put ip a very strong effort I think

to insist upon the House position.

Here we are again--

Mrs. Abzug. We lost it by eight

votes

it.. Hoo. -We never cren took up the

House position.

Mr. rascell. What are you talking about

now?

There is the second azandment

court, and

iI~i i !iil

1'.1"C' llo-Vton,

I

I.
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3

7.

10

12

14

1.5

19

23
.24

25

adap?.gd by th Mousc .and hatre 'we. are talking against

the House, mnx&3nt.

tir. FascellM has already talked, he was

opposed to the ansndmant.

I amn t"aing _now, namely to do away' with

wowi, --we btudxried the btate statutes, this

statute is primarily :baied upon States sttut.

Wea studied all. of the State statutes,: andthere

is no S tate statute: that requires a transcript.

Mrs. Ab zug . Will the gentleman yield?

You seek, the differ ce between our

legic lation' and -thut State -statute, its that, 24 of .the:.

49 opt metk g state statutes pr'ov3d1e. criminal penalties

for v4.oi3at.1cin, two mo're impose civil penalties, and

19 randmr a substantive action taken with. an unliwvfully

cloacad mteating void or voidable..

You ha vq no sanctions under this bill.

Thla iIs only..-one r0son _why the State, state utes

dlo not bother-with-tz.arncritGs-. :

- ,r M" Jicut t  Are there State statutes ta

it. Horton That Is all I said. i

Sen ator: Cilez3. On that point, if YOi

Ii
p

I.

ii-

I ..

I'v



89

ae including Ploridea florida is one hat does not
2 require a tancxript, but we do not allow closed meetings,

3 so you do not exactly say w6 do not comne close, but

if you do not have any exception to sunshine that is

conzaid rable pxogress -

-wnder how many 'States do not allow to u

7 have closed meetings.

Mr. McCloskey,. When you discuss the fing

9 of the' city manager, whether he has stolen public money

10 or not, is that in public?

11 Senator Chiles. Yes.

12 Mr McClosky When you discuss whyt you'

3 -will coedemn a parse of_ ia here or a parcel of.
-- '

14 land 4are, knowing At- vdl affect the parcel a e,

5 is that discussed in pubt lct

36 C ! Senator Chiles. Yer, . a

"17 '. -McCloske o Good God. -

18 .Mr, Fascell. Just like in the court .

19 Senato Javidt. Their courts d have 61 sed

20 process inga also0

21 M. orton. The reason for this amen eat a

22 that i apples only to closed meetings.

23 There is no question about an open meing

S24 we wil have a transc.ipt, but what we are talking ,bout

25 is i you cl a meeting,: will we have a transcxip .
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Thexe USG certain Other things that followA,

if You . cire ak: i transcript, tis is required .in this

1N.tht a= rc F .th'-tasrit n th Aat you

t .ci at ow sti, h',6ptlay do that, that ther:& a::o

slc~lletad peopar,-p, who cane verxy easily detetmine 14;P1

4Of atowas Laval ,vo .and they can vmcy easi ly" determine

what o 'crrd Mt, that Paticular : mowating0d and Scmiiabf h

Fascel1 vii:

trac1t

to. I

ipt

tqa~

tof the tzansctipt.

': "df .. a v~ vb' 
1;t 

R ai P, o h _& .

talking about-c-

Mi. g'ascnx1. Whe)n dowY the publicL ge. t

btWare tey go to coiart or after? t
.2~t~s a~ a

for =the court; to daer mine whether or noc. the

recaus the court can i4n camera,; lookS 2t all

of the6 problem in;,vl, they Can subpoena the wit~esses, 2

they :a gt a -o Oft te minutes, andc all of the ther

j.j

I . .2.---

* A

AY -

£

B

i..
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*T Only p~o ~you, arnx, t Jis toh v

f>whether o it waspoel o rp~ycoe.

4 and I sythat :Js not n ay'

5] ~, F~jcu..I di3.mnot say thaLt~

6 Mrfo o.And it is. nort necesn~ark to have

it I!= .~htt pupoa :eo therei no reason An my judgment

to a av~ °,_ tz_ a c P s drcpt ;+ha italso, when you

*~a X deTeIi~ taar ly what the s;XEjp.1 ion'0Ris),

10 becallso thw.: - G cextjd a Sri 3tinAk under the -7

t Fred-0-9 of Info~nation A'ct, on v.hich you .could

32 C103's the iadting, So it 11. taitroun% to disclosing,

13 what- is Lz'volve , when you have to publish the transript

14 with t ;dIt.e ® h ki sa vatrY bad si tation :
f we in~i our~s ina, amd 1-'hope we will. insist a3 ®n the

' '37 ((Mr. Brooks. Gentleman and ladies, woy

~8 wily, kavO fourth; dicu6'io n, but at this point wet are .

~ocoamduxc rkq a~ vote on the S5cubits ame ndmernt to deg

Zr land in t iw National Park ]3ystem.. .

d W'e wi: a ) t~o rev.se and r turn aft4r

!23 } _ _ M aw ii pc~ rbaps our colleague sj on th e

2 ar St a sd ~i tbs'k about it, &uad poxh-.aps have a .
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AFTER ;RvCESS

YMr. oro pks. Th.e conference will come

I

2
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14

15

6

17

19

20

21

22

23
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25

16

17

18

19

20
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I recognize the gentlwoman from Texas,

Mrs Jordan0  -

s Jordai. I just wan to add here that

I did support the amendment which was offered providing

for the recordation of minutes and of transcripts.;

I support that' position, and I would prefer to see

this conference ccmnitte adhere to that position, and I

also know that it would be unnecessary to have a

conference caiitte if wer.e not willing to yield to

comprtmiss on-the points

I cannot agree with he gentleman fk -

Floril4a to accept the HosoG position emasculats th .th

bill in its entirety.

The only way that this provision co uli

emasculate the bill is -that if we presume, that general

couns, and th angmet, .ad directors are al

dishest-, and wi k dedication proceed to so ow

violate the spirt of this legislation, and the bill

as the House has it not only says you may close th

meeting, but it does state you must state th, exemption

under which the mting is closed, the relevant

exeimptions, ad hat i s
l point. of controv'ersy *t
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is

ap nc z gwsnei 'A hnwtly and. Alo not 2?rtber vioLlate

the spirit ci1f t+. e SlU'ic.i sn laws Itiktvtcompromise

posi fion which- waoi suggested by senator piwcy does have

m-rit,, If we can Work within the franceworkl of t ht

It has rsrrmnsfor the discrationary

ndnutxt, ar4A if I anderstwnd your auiendmeant, it does make

tt1 iFlscretia+,4.ry i :Fxtz )igncy and You doi require that

Thee ~u hve he p~yrtuityforsunsbino

on a close ietnj wihw must a4s.l.6l Was ~eal

closed, iii;rme in the minutes thao :;,ust be m~n tneda

atatceent of the rre' vant exempti on iundair which t~ etn

was clona ed,: an-.d- I w.,ould ope s we would tity tor w r withi

~that frxaweor

14x-- Eor" ix &Would the gentlwo ma

I, wsord bo vexy happy -to agree with thal same

pmy -ti that Ifre. Jordan has expreslsed.

.3 : JC tt) whcar~k dv2 :say t agency shall zaitain I

&4 .. Romp laetu k.sat or el ni.oni rec rig

{ G

f

I

i

l



.

1 a1 .', .:. = yet

-at- 
tumdeqvl. 42, each

rA d { 

i

meatipd: QF , , e q ?8>. 7ry CTI,::+,':i&."C7 tL! ilte8?a >u n '

0 On-

_ y a'r a WO

-ja #p, a 16M, and it would jj:

i waxy o pful , _ -mmd would be a goon C;n-vromib
711 an W =M11 >hat each of A have- UIC M.,44

Jvjsr Brooks. To. m--,Lk-,e Cit-14 a, 21C mrs'. dan j a i
i 1 y3 1

" .vJ f posit '6 r&, .. !^ Iv Ceti ,StS'0,-1 YOU to f ° 1

I 1 - spa E:pcD, -a k 133+k r ut, 5 ", '4 .~
3

I d vatmm u t oa: f fH

' E { pro« ."at' ig .c ew e 1z.-

Mr. j , t II -
te, s Wis. 

3 E

a
that Se at o."t- p c:y has, " beat not !err; 6tibn .

j . 'Uri Brooks a You are talking about t 1 w

"
Mr. Bottom Fhat It rigbt. do n . think

P3 _ I'W t3t r M ax:..0ln' the p j nag

zrsa' .a-on J. s 1* xda do - -jp j -House s but mew statdmfmt -

W that B ' i said I wobld lncovpora s in. that maUFyn
, r ~ 

f 

tr

' fD j ,: 4'.FE^ .±"n A iJ1Ya +' dn :o its I. u OI'o .ian R which In n
r

House,

Mr. 
BradS. 

r t :xs' If 
;

2A. that.

'1 
Then your pamition.10
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i

I

i

x.'49 C .M c (5 .): y
Q

yas;3 "

yet talked about two.

Illat Is COX-rect.
ii.

r.t axa.d! 
ga 

- : _ 
a= crsf. We

UXao;kd% .- TIA-91Oill be a. motion ..to: x6c.eds

Will. be (2)_ (1) and

SMIAtox: Javi ts" Lot Sri che,.k out 21 ! minutes

Ti48 hativc to Y ots 6 -

E . "r". $7o 5p °d.Ys ' 6 All right. Cats with Ollt

app, come b pay p. om t'

Senatalc 

L

i

senator .arc . ass: : S-m on thb ' Oxtit

t

-ay fC
j

and I llitpo I can got back to,

blt.

Win ao t-,-Fa

M! CZ

n tNi bill.

-C Senator Chileas.q. pos

YGII. &S Barb 'a dceg

to -Ullle opportu-ill't-y 'to,

Itio 1,

M

Jut

speak
2

j
' i

1

i
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AFTER RCES

x. Ercoks. The conference will come

to. order.

There is pending now a motion by Selator

Percy that th nat :eceds with an amendment.

iTh rata rheot that amendment seems 'to

v0y, land at this pi X recognise Senator Clhi lea

S.cator Chlls. Mr. Chairman, I have lidistne

with interest to some of the problems that have been

raiseOd about the problem whether we have a transcript

or 1ot.,

U

if
ii. 'I

- '-"'~" . - -"' U .

2

3.

4

7,

8

9 I

I

12

137

15

IS

17

18

19

231

24

I listened to the first argument which was
the problem of tre.endous volumes of paperwork.

e ie only talking about .elosig te
meetings for th caption, and wheniu determi w on 1'

close them for the exceptions, I do not think is a -

great volume of paperwork,

I think it boils down to the fact wh er

you a- trying to detarrdne, did they close the m, inq.

for a avowed purpo i nt and I think that isa

+who.e season, in seki :arncriptand -the rt nal

and th6; basis for It,

I thouh. Congress would

as Mras. Abizg rzased a good point, when she started talking

4

f '

If

:<I

SI,

j 
<

I i

i

j
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a.Cut saciw.', ~ lctc hn w'kiro anychi

fact n.6 t2B iyn~ tahc Act,. l*Ii tiansoci that peopla Ara t'alki~

ablou t sce ,: t ;isc c-I aJ' coinprom.ze on this.

j rsogiL that agai" pas Ve dSaid, you

do * netv.r get P-.1 Or ;vactJ'-y 4&s,"; you 'want, and. I think

2U iMrx tosa zd of courssf, is cowPlate tranncrits,

buci IP w r & ccx 2.a.Lcimy u. SOs kind of ccrnpraoase mr.

chaitD mx, althou e)-gh Vsa ha ve 90on1 ttylzu tbis kind ofk section

bysc' z think we Sav'a ao look a littP- futrthe,

end with Youz indulgence, I w1 l like to say tin

PCe xi: area1 he Ssnate had a prcrtiskn,: that provided fox,.

:conart, that &. cou rt_ c at~erii had jurisdiction to

rmi4evm an;L1 _agiwy'7L it _ "!ta-- .acTJ1 m1ary .Ia part of that r:(NdsSW

Ir,,t' .v~ That is k'11, in our tale Oil Pagt f4ive.

is SeuMit-1 section 4- V on; page 13, lines 16 anC 21il

ia o * i ~ u t -o $ t e a e b ilI a n d ti , va o ri o

wef thinkdy #c tio a be~uauss0 it 40P'.5 give th6e cou't

tbathlk the F.,pproriatce_.a leiw 1-11 right, ".f they fJind

th~-anba barach a- violation, that 4iolptLion wcnjId

t&.f" '>ckd;; somrtwIxng tat tn". thnit ser+.iu t ;0 thlett.Y

ta e h .1 1 + } r ^ t+y .v! yt yJd~L it-4 j 'ci thsaiRO ep~pi-at ri ac'llon o

* i
ii.t
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~ tMkin nothing, the rasich

". SCaj1 you vnead a '"i 6tJ cript, bsa-s of that, o~if

~oraom z 2aso. wG decided A a. corrprcmise. o. ay of

th te h'at ve had g hat I Otld cove' that kind

in oh n~x ac ovis L n: th ai we authariza 'an individual agency

iid:) e 'Io be nam ed a s' t d efenda at, e2nd p r itted the i court 
Sa a r s o bl a t rn y ° fe s nd th i ig i n

costs against an agency membea:, only if thai agency member

has intaion ially and repeatedly. violated the Act. I
?Wc, _ths,' l-iossa -biJj does not provide tat sui" .may1

be bxro.ght, against an- individua l .a4- ncy member, or provide

that 1 . iga ;on fees may be asaass against hku " :

:ga., l ait x sre that leagallyr wer haven

much 6ffect, that it has jto ba~ iznter&iona1 y, and it has

fto be rap-satedly doans, but 1 Lhiak on th e othe hanid, we

had teidea. to -satisfy the Senate.

W. v vei- sco " "rnex about :thnis pxo~isioin,

a ~ ~ S~o nt] weh~.y 0:Jv.5 pix ua intentionally

kn~d ru,3 atald ly y b czaln(e-g wel±&t that .it still has a .

cgr~a J ffc to that kind of agency member w~ho ays 6 Well .

1: ex. only covs rd with minutes , so 1 can have somet~iing

fa about 'low the, a ° going to be put han, no one jcan set

asiLde any a~,. onVT - w~ka, arid noa one. can suze me, oar do

Wit...:



- ,

-T -

ao so~ yo have a SunR'xshno .die on the book, so ;,ht

violateA ~., w w;7 i$ ,tt n°i aal? y v ioatGe it, E3Ifd we

P Will t;o on. Ma.- o~nn I think then vhat tea are tki ngj K
w bouit tj, i. pa.-ovis on ;.w a llowv these kinds ro I hgs to

A t i e aC ravd+,~is:z why wbn somebo~y sar~ K
d +( alkin about we will ;dust coo to I'ianut-es foss all of to-

ga .e thinknk, tsat does, I agrpa wi th thle

C o i t s 'M ~ n er O -a F l o r i d a , t h z :t i f y o u j gu s t go t o .M i n u t s 
fr a p ! r t A - ce r

for -vjoy yo d-su~t the At, and especially,

= ats1cIg>In v ance i:tu xazcr.rh to man i

1 .o~itOna-of be t us$1 on these ro- i what the n t i

wea d& not hwa scmt.L ,±n these provisions. thonr wa h 41I a nice itil butwe are ot. going to have rluh f crce .a.,

of d , t '~: bm unless w can kx4w gat

apolt Co cnait pproprite ly a te

I find e z- LX vi~ olaticr, ~n unl OSs we 'Iav SO 3r:a kind f

Ir cst~f ;xt, fps :om a~n~ ,h wocul' i ntentionlly. an~d

m) I' e agdly v of at. ts Ac, thi I x do not know what kind

20 of Afit yqu would lava, anad aeain I have greyacncern

tanW~rapt breast. a-scrptwill betem .

231 vyt!y x~w~ i ivbanns record of what~ tooks

'} 99 abt CA r"ing : ti__YT m fSr 6. o i . Y l OPPOU d d l
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be trying to cover actions that they have taken, and

j.- ll th' rnr that be Senator from

ida a

Ho t Would th gentlean yield?

I VW did. not as I understand it In the

c overtWeL t Opexztiout Comzittee, we did not take it

up, bt I understand the Judiciary Committes- did. tae

a look at this, giving the court a right to review,

and, as I u.d|"stand, it wan taken out in tho ouse

Judiciary Com.ittee review of 11this matter, and my inder-

tndi: g is that tvare axe sanctions under Section 706

. Title VII, perhaps the Judiciary Committee mighe

°o raen on that, but I understand there are some sanctions

a sor 
.

Mr. Ride If the gentleman woul sIeld;p

.I *wuld like to ros e.id-.

I 1Sectc hreL 4dminisative
. .| .. .. _ .- -. h - 0 -.: .. . . . . .-. - .

rcedures Act th.t aleady exis provision for court

In reviewing where i the scope of Leview to take

tappop:4iate action a is stated similarly in the So ate

c7 emioa of.this bill,

.' B soks. Then there would not be a4y

objection to having thgs language in here?

M,. K indness . :- Fcept it is surplus.

The ln uageq in the Senate version said, ad
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IA the cown- , of this bill~, his is a litt le

Th citf broad, bnt the Adndis:' active

P.~ku~ Act Is. cmar _1. end w~t will say it ii;

wel d4-S.e , t b~ elfi
.11dez.N~r : ,_: S tr 27. s~viw dAnd gives the

ga~idel-in- than hawk begs Jin Offect fog Soma time.

By- t$(a i : 'f'ater corameftt1 on the matter in e

i~s Vo'v eafficu1l an~d At' was considered in the _ HoUSS

yin Judiiry t?~m~~ .00, i , vary' difficult t,, At~:~ aifoaieof

in Co lI, gial. bodies, and, t 1eafOa 51f an actio is

taken :by a collgial boely, or a aj-ority ,e P

is just lanpassi 16 tee place criminal l iabil4 ty, 4r fOt

tha;t ra'tts i, ol:ir 3a~ ity aAnd d:rf cou'sa, it is3

-the ti~~t qxkdo.r , hocw do youa p .ac "li~bilit

Yts Abzug. Would the eatl~xra yidlA?

Jus thatt pont I thin~ if the c0pcpation,

f+~ a~a can :c ke acne illegal act, Sach of th~ of fiCarsf

t.'e px~3i1 Cah t.Cfth o,.°aton,
C.f

j
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11ibility is * talih

c~ndone irn .6omby sit, ta

Mr.Abztuga And 4xz common lawa as well'

' w b.Iu ih l do n~ot LmdtstPa nd the

now can~ tha ind"L ual Sao roponsible.

Ifa 3 i an section oan the 'Parz of. he

g:Ljl body, thoss z~yspariible for she coli gial

av-}} - r~o~ b \ . -.

, als : b Nv r Crimoinal act.

Mr.- indhad.; «O aze a pparentl y rno# iPg

direction t~ yirgto establish cr l zaa1

its., quasi--cxI- -liabilityin a bill r

Mr~s, a..hr3i;ug, No one has s~uggest:ed ot 3~

rd c iia Woqks. Th-YOU* ~ ro la~

,~ ~io:4: ~

Icab%~ioskay. 1" do snc hrs. e any .

co nceta :bout -ha f1xt part of t;be suggqerbAd

ac~ b: rz as undarsf::nd it., that a court would have

- .1

2~~~

0

app lic

body,

body I

In t1it

ii~ i

tb h WI

hat1'

iii

ii

j

.try

mx. 1,7i dneo-D a The

I,

I

i

i
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I thix nky that is a rnakte of worki:ang out the0

(ag laguagzy

] pinion finds 1 Jda asoa nteact of another

<1 -1anguage3, aa bub whWa moive tothe c ivil lia bilityoj

: ~ t o t h AL s w a r e x r .a c t i n c r h e r o t o a b u s e8 8s o f c o r m i S 6 ji o n sj.i 
a : i v q h l e r f a r L ? 3 n t l a t

f I haVO inr =land the Poll'ution Control

r .tb 3to wiat~ th ey waisze dong and we axe reacting
[3 tot t in th1t Ll - i 8a o the f irs d t ae w~g mae it,;141

a4 cp ra oflea w, htthese :cotnisi onzla~ pub ic
1 m set1i gs" eXca6 tnzar spt cif c a.ci, cumstahce

* -. -,L 5
1b6c w n ad'. to go fatth&~ and asu~ tat

111 _ a : ° 'a e e.ip4 _ v

* JQ .

i4 x49"peop.4S'mn appcdm-e&:to 1112~g boernnablte asie i.n

21hae !.dolac the-~ wear nee atatoi wae at 1 Ko
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to vserva on a goernw, ntal coviosion, and try to

serve the Nation atsI anyone of thase cormicsionexs did,

and yet eubjecit themselves to civil daa ges, and le suit,

and t:inak ie discussion that wa have had about litiga.-

tL)n, rSally focuses on the trae worry ovr this

bill

.f you have a transcxipt of a private

mejetinlg that i closed, there will be an almost

ir.esistable £n1 or aha part of an attorney to sue the

agency involved, if- t tina force an in camera Inspection

of tho deliberations f that agency0

We do not mean to hanstrlng the operations

of the ovarnment by inviting lawsuits.

Mr. Faecell T o what bensfiAts?

.. McClokey. When you make your ri guments

;or t h transcript, -you- soke entirely to the bye A"itc

of tha litigato. y that would ensure, if the litter could

prove hi case by the traarcript of the private voting.

kn. are trying to balance by getting g od

people a'ai"ah whn, you bring .ln the possibility of litigation,

and assumS in advance th.e will be litigation, and make

it easy and teating to have litigation, I think :ryu maybe

sawike a balarca that 's--too heavy against the ope nations

of good govrn nt;

I: would say 11 confusion, Senator, the
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1T0 at :a11, but to qo. further, the Snat'o°s position of

Whn ti. Presicrzint acses t°he' elacttorate ever four j

I f

far a lawsuit-, wfhe fzSvvloua or not, brought during

the a 'Ow.v % of th&".r adini&'-aU aan

,r}<rbit. theer~ Coul - c 0sd I spe toaz that?

th dllv agem, s it as sa~d, ash toe theli reisai~

Rrac tdu^ z: :l Actl, msybu C evn ai little lacore fcorcsfu 3ly in

VIC- AA, btt fare ;a I ari conc : rned, I would accept the

£t may d ostt eng than the Aca:,. £ j
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S betwee:n the oue and Senate v r..ion or n :. he

venue, which is wrapped up in the same t ing you are

' talking about.

....0 .... ,Sena tor Chiles. oWe wer trying to make

it asiex on venue, and my personal feeli.ngs axe not

as strong et vncuo. and Daybs \there is soeie basis for-_ : .- 
i

the House feeling that these actions could be brought

here and should be brought here rather than pursued

R . 3..Flers. Ou" vers io would Amrae t'he venue ;.C

,- ~1 1-4 :,sitxex in DW. ,m -or where th aedg las. haeld, as oppose

tH maybe aine t, California, whenever the plaintiff

S3 might lie, but I think we ar ge toting close to scathing.

- we can deal ith in tems of whit the ,natr fro I

5 | says.

A . .. Fascefl,. . t us gat back to.(V . y.

17 transcripts

Senator Chiles. Now that we have the

S3 general ideaC 2 am ready to go back to talk.

20 Senator Ribico ff. First my apologies that I

21 had to go back on the floor to handle a conference report

L.2. on PEA, and then .thexG were four or 1?ie amaudments , I
I

23 was involved in the tax bill, but I think the key

S 24 to tis whole confrce is probably item foux on

25 transcripts.4 , ~Iw 21 J*1tG ~ 3,

4 _
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Nojw, of court e, th j Se nat P confe-(r'cs hAve:

an obligaion to~ bury their pe sonadeai fr

1 I o- In --U FEA conf maence rpot, I fund

myself defa d4ing r&Me"~piin .hat. I really doopised,

a2

14

9

20

11

2

23

a4

St.nat~i: P 7:cy and Snaicx Chiles, work sorwatb ng

that :fr this group o onlyr equire 'itell to keep qu]

vinuvli , a211-a otii sr agencies kewp transcripts

out

'stanti:ai

because

rr

a rnits vc-ta by -w two n

NTO , I ±,allvd with Senator .javits, and

Seatcr Chiles dut~ring. the~ votii4 to sea if &ere vas

soyaa way wa could we;ak tbisou~r.. auad I wonder if. we. do~

izot have the el eats f a s.-..uton, if wg; looked jon

page ;iv~ of d .R . 5 F an 9 (a) , whigme ,You hrnv ihe

set L. d o a ce rali grave of agencies". in the

can 1.z agenclev, Ohich rej'pdats currency, securii y

conui o .. tiea s, + f~ ci~4 :nM tut4o n#, be li kei]y Ito'

ka ; ,a h :arn~i crbr a udsri :,ption to the economj%.,Vt

anet 1~ thank Whs wuld Thc"eiude eia federal Res Vl

-C-ea 'tC, the .tCaalxriod~s y; t. Corp ovation, tha a oii~

Fiz Ta.igCZ:k. the rat-Izlpt Bi,

- - V!-ex. Dpcsit 1 Tnerunce Cox por atidn, the re or eal Far

Cra. t Board, - ad the Federal llama Loan. Banik Boar.

Could -wa, Sonator Javits~, and also Ve othe.rs

i

i 
,.

i. -

I '.

I;.

i

.t

i

I,
i

s
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3

4
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13.

147

19

21

:3:

21

2

thiS a 9-c:LP g:Ou f P&OOPIa, and a special

qot ouit w zouiy rs 2b with our finaricia.i

i'1 zitutibns -O exidit, ;allow. sip eculatim,4, and If we

~dd d osel ,to -Ihis particulate groups who e

in this ~a a2ll bY: thalvss, vie might ba able: to

work opt a compromise bete-fn th strong and flexible posi-

tion 0f fi Sonato, an.d the House vw&c ch (id niot cova i

at all~l, ttesk most of eh agencies would hiaveG

transcript, bmu. thiz group tlia wold come in within

thiB defintion ourd -hav srnaites

I: trg ba~z Mrneiig'" Ion ;we -could peat csUr itwaffa

t. g t4X to tay 1to workc this out.,

Mr. PxBooks. Senator, the 1~nguaqc, 10" have

sa ator ."Javi1.ts,. Wou1C.I you yield? 4

What I was looking at,. and. its fits3 rgt

witin ~£ iwor; t i eh pro iio aa: ound oa 8

-of th j ~o 3p xxnr under the heading Senate bill a

L~t us~ aka the~ Houaz bill, lines 13' t line 15.

'That- ha's a ptci i ca ion taken right ouat of 'ths71 sttutm,

z~qt- ou f this bill, of the types of 'P~ g

majority o~f whi4char closed, am~ they include,' ons. jWhpo

disclm~ing tread~l _se et'.. nd l . rfer bock, baca use 1C.

^a3x; a t t nlumr6& - c c.o, ;ago four al sdi oi-.

LpI

t



r Cd scot ts, and I :ef ex back, because it zfers back

t ao tha nimbvred sactipn, pa go -our, disclosing trd

= 1.bu~ined fzom- a'ny rP(k - tht vach made &cret s ox

-0th nfd a ,_-n could- not be obtain by 1s± agency,

puiblic5 itx () t k,

you fx if rr r s: i s directly analogous to 9 fa), "on

page fft-xa, hind Vaemi w6 havoie that xalatiag to information s

picked up by regulat^ry- or supervising agencies.',. and

.~ri4uaar cjases.
34 '

Iems tc ate if you used that reference

' an -.11a~t ;i used in -she Hiouse bill o ttat that is th beret

aray t cla~s3ify _ n ageacy- t') which the, minted sprp cs4dings .
17 -

t c t i' i onc " aantai~t =esa pointed out

211eivaras spectlta~ton pa.oble a , .Civil act4.1n11, arnd
22

I ir ititsMl=h bxoade than ne~zssa y for the

Obet Mx ht 11pehv enojsti~gtwih . ;,

essentilly dea a witkh Ithos a gencyeS which fear 1:11

* 1 an c ip 1 w:'.: cet~ e !S ignificant financial .
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on lino 13.

'67 ought to6

decision.

Where it ought to be is in the Senate 1Jl1

Sato si: c y. . Chimn I reall l fetl

gent off _h a dimn- on this, and conme to a

1 am

I _apologizet for not being heze befo.

Maybe it was dis- lcisd 0

Mrs. 20Jzug. it is very helpful.

mentor Javit~s. Mv. Chairma, just to deal_

with a question, and. tan I will be thru, certainly it

sousn to rasp wo would have to spell out the language of 8 on

page eju, which deals ct, t he vagulation 'of "financial

institutionsl.-

_ x~o not iif .You wrap _that in. They

FDoc te co ®ptollr ofi the crcy et:. ., toac we have t

be zure they aire pro stated, so it would read, let us take

the. Houae line On page six, it would re~d in the case of

an agency that regulates security commodities, oz regulates

or sup rvises financial irastitutiona, and then. go en-.

Senator Ribicoff. That is basically; the

thrust,

Senator: Chiles. 1 do-not think you havoY

done u athig different there.

Mr. Pascall. Eight and nine (a) 6re I
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a apdng ndmnt, and I will

accept modifIcation of the amendment so that th only

exclusion would be agencies which regulate currenciez,

securities, commodities, or financial insttutikbns,

exce t that mod.ificationr and I thank Senator Ribicoff

very much indeed, and Senator Javits for improving the

pending motion.

M. BEook-. That Inrvolves one or two.or

just one?

Senator Percy. Just one.

My motion only covers paragraph onoe.

Mr. Fascall. Just so I am sure I understand

what e are doing her, wo have so many pieces of

pap in font of USI anot sure I have the ri ht
! -

- *.. - <

your y usenator P rcy i ti sf
i "

your ,. .P |,.,o..r",.osa12|- ' -

Senator Percy. It is (f) (1), for

every meetiNg c1osd, etc.

Mr, Pascall. I still do not under nd, if

1 coin finish this,- I -do net under stand in the pawritte

language you have 4ade if -any.

I do not know what I qm dealing with

et

iv.

L .

'
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Ido not klo w wheat it is ya

Sator iicoff,.a If fixst couLd got the

principle nailed dowA, ® . w(- g-St ~2~prlaaipl

~ail~d down[ 9, te. wa c~u put. it, we have enough s* ff

'aweud. here to put, it ora a pir.c a+of papv , and gat it

bac it*Uat while 0;" :f4 o. fi there.

Sentox~er'~ I think we can c1ea it up

w;e abu two-thirds of the .K$, down in.

p asagaph one, vtwcting :with the line ta.' says or

a Pottirn of the mee closed to the t'Ab1ic,

ingett in there, Ia 1h 'Cao of an ageuwy which ro4 gula s i

currjilcc es zec itev' cnndiis I sup rvi. t®, Biali a

securitiao comxodi:A dor fina1oial instltut cn

Kr. .f. atmll" only UnAs nd fsi~i 3,. e

'hia rkarts out that says then 4genoy ihall

Maln4ain Sit3-iCEr a ,ompl to transcri pt or Glectr; C

Seat00 e ae ng.i
SL0 Cb15.Again,, w cre tali g 

.

'The sadf will have to dart a. little bit.

Mr. va sce3,1 I aim trying to, unders &nd

thes basic pzInciple g

i
d
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Kvi. .{ it WI'tV b-S mubi easAier if tqe,

r..

M.c mac 1. YG4t MO K.0 if ?.1 enrS tnd

~~~he~t the~a id& of~o 3e~y

Y"r p ascal Youi are~u walit g hcut ~

dist.c d wto, Faectd out th.. g~c~scu~g

What r S~~c. d h~ oat uttu with thes

arc, ~ - Mr aceiYu zelkinq about i iiigi ay ,aycrf

I 1od-t -,hs Cate ce m it lwast

mi r ; L nhot an. par! A and cIpot, tn e l~o at '@.

coo~~v ha onv ince isih vt~ h
~ y~~ a~~ .~anJ. I ~ t ~i~ a~iuai

1 i ~ ~ by S ~ ~ P~ "y ir~ par~ ejr ph

' jI 1
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H $r tc:osoy ...,I miakeJ vone some1

you break,. I wantt; to :za t loung year in whiol

Subcoftititae _and combat o ainod this b xl1, Ses

PercI,, Senator Ribicoff have proposed an a mwn

g ouldl c o. r evry sinigle agency that has over obj~

to kelpihg a t zara riipft with one exception, Nati;or

t before

2Ator

that

ctad

,al

0

-j - ___ - - .--.. -
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adequate to cover -'No w,,hole probleni, arid I thought that

was a con-Aprrdiss.

Senator Chiles .Nobood'y has con vincd me wrhy

a tra,6sf,;rrpt ia niot edequate.

Mr. * Horton h I thought Yqu w axe going to

b-i1 s~& ihm.wtswt a court procedure.

1ght h. 1 t yvou were concerned aitbonut

r.riwebrs.' No, SIE.

we havoc a good compromise here.

er1.c. UC cton . I do not this we need .t6 go

ithat a dog4 the lina.

'N'. Brooks. The House is having a ~vAte nw

and I;rocommnd we _go and- make that vote and come 4 back1

and. In the meantime, maybe with all of the'lawyers we

havoc got In this room, they might be able to figu e out

a wayl to put this together in fairly simple iangu 4ge1 off

which we have already gotten eight sets of an te dment,

and We can' take a look at that on Senator Percy' Ps
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AFTER RECESS

Mr. Brooks. Ths conference will cora
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The Chair recognizes the gentleman

loz.-da, Senator Chiles.

Senator Ribicoff . I think We ought to

omebociy from the minority hore.

.Mr. Brcoks. Then we will wait, and

until somebcdy is hot®.

( ereupon, the conference was in shot

_ .
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2MTER RECESS :

Mr B;"~s~g The cc~l ,e,)nc-j will comp

The genti o n .will Proc d.

Senator Chile.~ We pZr0pose that t Seate

IStrike sct~ln (f) of thie Hansr bili, srtd substitute

rin r lie" the f '(f) (1) for every meeting clco pun~uarx

tb!Pa~ grphsI -thxu' 10 oft Subsection (c), the gdndral

(Kousel" Ocr he l a : -fic~ o f the agency siha 3:

publish, shall plabla.cly -cartify in his Opiznion h etn

ai ,y ba cle sd to *h public, and ball stat . the

reianit psxi pp ve provibsions, copy of~ Such coril ca in

tobgethir wilt a atte t bf the pxviding officer ;of

tgae m ti ri, sa~aingq 6or, , V day, tira and place Hof-

t.~ern~ngand the pez.4ns proenm, :shall be eind

b rul: agenlcy,:tn.enj 'hllmainain either

a aplta Iascript of. l~ectranic recording ad~qt

torec-' ra fully thi przccedirags , of each 'a tn~, iiio a

pcti ikof. MawmtingF closed to the public, exccett that

in iel czase o a mxeing o cr Portion of a meeting closed,

to th l public, pursuant '. paragraphs !(a), 8 or :9a

of subs ec'*aLoa ._r the-Agency shall maintain cith,4 such

~. ~c~it o ~ :cor~ng ox a t of 3tinauts

:,ihhcb Mrha l f~11 l d C- 3Y desicribe :all. matter



3

5

1.2

146

17.

20

21

221

0 24

220

dilcusod, amd Sball pride full and acaua ' rstraa

o~f ..any arctimni alva and t a reasng thetf. including

a~ deSc~ ip~ton Of each~ of ob Views exrssd ona my

itemi, n&d a reoe of vy roll call. vot.e refectinrg the

vote # ° aach m.we ,-r- the*- question o

All d-u7n W in~ connection with the

.ctio . of any action~ taken a shall be, identified in :tha

Now, twc, th aqgncy Ual make prOn~p1i2yI

avaj j j i13 to ~he public!, in a places e~maily accsil to

the Pi 4P.ic, Such coiupIe.' t ana~cript, elscetaic acoci ~c~ j
or M~rip 'Ces of. th ea ci ure4on -of any item oni the ag nda, r }'

of tat i~sz-arny Of ay -xt ,Sa a .i vd atinghe

4te no ignificiant. porlaon of 5iuc-a dicusson r3 ?

t.3"~ ny contnin"S airy i or.fation spcified th s section

(C) P '16 cOPiea of sum . -agrptOrMna,0

txanwiption of such ®Ie~tr nic rcording discldsz ng

. I ~a a~ncy, +4eo , not include FJ1 any Yo. t nsxptv; 2

liwc ic Sco-diT40 dry, v ymutts disclosed to the public any

iii of anmation aa3:orie to-be withhold ande~ sbsec wren

Copls -of Siuch I nscicrpt, or minutes O3t a

t j hl ~~ iio n

rmsgipton f Suh aactouic x~c rlin disillas eg

_.i <P
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t
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I'
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'tthy actuzal cst of dupe ication or trnsip on

Th eicay shal r11 r m n.n ia coplota verbatmr

'' ta s rip a cc ple copy of, ih~ mwutw*e

raip1eto, 318 'tanLo recording of each matng or

~of a e m e; h,:a csd: to the public, fqx a period

lest wa yreait. 'e subh rnkedg. c~z until one

Xt the aoc~uzlc%'= ofr any agency proceaedicl

respect to which tO msetizng, or ::a porion txkwTof,

Seator Javits., Would you be kind enougb

clear s just read j t for the f irt te, .a the

page two., wbhr. -ybu say 'Copes of such xi rcrfip

~uts except as 02-0,0 ded In the pravloxus

Sena kr R b .coff~ That wo uld bo o ro1.~~~ ~ r 7

ad iii
-the~

ftom swYork, f r .1roiO a,

ar 5*to Ths language that

copy Ifgwhitch 1 Ii1 ~ fob.-1ov cosely afi

1i~s b~

I cou2

a

d", but
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I think-it Ie: vlr lyliporan that we have an op utnit

to .study thie lznquaae tiat has ben submitted,

Wi eated ofi with the rious~e position,

w ch ! agaiA -- ant.- t .raterate, which required there be

no .&- c~ripi._ and ta there be provided rinut S.

& a notA sure wixtho the lanqiuaiq Senator

Chil4 has gl~ vie hr covr3 the cowaments that ;were' .

mae ax~ier by. s-ri tor Ibicoff .

if they do, Senator Ribicoff and 1 believe

. 1iz to be t oa ae: i-ndicated t hexe wexe certain, V.9ancia

Ol tbe--o-napt Or Acot subject to. (.

I feat. aht r pare are other agenciese 1 that

oughtn to, ba looked at 'very c xefully.

Maybe I 635 .fin tho wrong track. Maybei I do yt, r

COT U. oerstand what 'the . neandule t is.

I- doc fee .ought to 'have an 04pp xy

U; 10,k at the. la ga 14d .see What is in 6,bd

I woud like -to ca : at won -'to the 'mm-ezs.Of 0L

conf : oce that thr -reother agonies tnan tho U169 l

by Sit r _Rdb cof f which l feel have s9-me very

Se.Fnafr RJJ Loof f o qy proposal was g I exic'.

T was just giving examplez a as my ayts passed downs te

lip N,1.c=1 Ctgttcle would aot be included, but all ot0

aa that which o-'7" bey pro7'i ca~n be 'included .

23?.
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story corrunss t' fi W in~to that def aition you

-Swadtr0 R bcof -. No.

4r. Horton. There are some very imapprtant

vacoAs aatibnal security matters, tF;hat I

Senator~ iicoff. Those are protectd byI

2
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7.6

17
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I ~In the a nadlmant I had o9n the x!o1,se

Wei d'id- 4t rivre ay disacsure; and te

1 have a: c4ppy of a letter to Mr . Bzd

the -ax33s Privat, Inves n Corporation,

(The lefterfo11ows.00

COMMITTEE INSERT

j .-

oks

which

ti

-have

tzi ft

we air

flor

are< 0l

f ran

m talking about a .closed

That isj %ha~ you

g r

4 

sir. We are talk t=ng abo t,

moo ing, and t±en ;publ~Iig 1

are talking a1,)out i
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. o ton Th.t I think . creates 1some

serioUg probl' ms5.

I mentioned the Nuclear Regulaiory

CmtidssionA the Parole Board, the National Transportation

BOard, the Civil Service Comat ssion, the Consumer

Products Safaty Cammission, which certainly deals

with trade scret-, the Civil, Aeronautics Board, there

axe many others I think were covered in the original.

exemption, and I do not think they are covered in what

we ara talking about here.

Senator Javits. Let s ase where we ara

now,

Here is wha I understand, we have established

lea j categories, we have established agencies i which

'there Imay have been an t meetings.

That UJa ea one thu :n of

Subsection (c). zes to ken, or we have establia ed

a category, which consists of 7, 8 and 9, of that

sims 4ubsection.

hose are where you can have minutes

instead of transcripts, and then we have esablish

another section, which says you have got to give ev erybody

every hing, except from one to ten, and in that cafe

you do not have t give them the transcript or the

d t e

L'

-J

rtSD.C-'
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,as swa mi it-.kow, as it stands today, and tose that

{musat S4. sot meetings, they are fully stisfied

underIs 1egilation.

if they say they cannot havd a transcript,

k.hen -they are -not s~atisfied, because they have to have

a. txahscript._

Mr Hox -on. That is 14hat. they say.

~Senator Javits. They may say one thing.

-Itdo hot k~now how hard the shoo pinches,, but if you are

,a' financial agency, or a- pup rizsory agency, or

iF you are cnsi dering a? final decision, then yeti _do not

f ave to give- atans rxfp' , you know, the fellows that

Dhave Ito giV6 :_? anscr±_ 4o not have to :give it anyway1v

nl~ s heyasc + p63ddto, or unless it is ,c' a sifiedt,

but z4umber EEns dopis nos keep it 1 ' raiiher does i~~SECr

neither does .the eal Rel a, 'nei e do q F

Natei nal Banking, .the ,Cqptrolr of the' Curr", y

That I's the scheme -of the lgsla oyiK

Mr. Brooks.- The gentleman has3 sft ,i

and what lwud-P'Q t aisonhesecond pm4t, what
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t at h e a e othr agencies that bought to be included

inutas Popo3osition the Nucle Regulatory

csa ois oe that ought to ba Included.

S I an. Cee some vZery serious problems with

the $vi1 Service Coimission.

I can see some problems with the organization

f a. letter I received.

I have not met with all of these boards, and

Ia not know what all of their problems are.

Sa0aitox Jaits . If parliamentary procedure

|al bails us eout, if II may most respectfully suggest,

bat you move it either separately or collectively that

Se nto Chils' po ition, there should be

Sall of thei sublections of (C) , which ae

eomit eSd. -

T hat vould do it, and then you cou d ave

a vo eon them oNe by onO, or you cGwld have a Vo on 

them together and yo qould move each one. i

You could aove that one be include that

two a included.

I am only suggesting a way. I

Mr. Horton. That is fine to do that

Senator, but the point is we have. not been doing .t, because

thezr was .an earlier motion made by Senator Percy which we

did not vote on, and we moved down the road to whit we

II'

i~jjJ

G
7

gg;l
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hab flOWD ad that is perfectly all right, if we want to

adapt th-at procedure.

5 taw have been wring to wark it but, .1 dWe

hvotked. it o~it te thpoint where. S erator Chiles

p esonte something, which was quite different from

siomet ing presented eali , which I have not even

se a copy.

mr. Brooks.~ The question is to tae motion

the. Smate ede, with an am ~mnt by Mr. ChileS.

ThsG_ in. f aver , .signify by saying

'May&'.

Oppcosl-

.The "ayes" have it.

Mr. 1~ro.A roll call vote.

mr. B ooks., A Mrol calrl is dem14C" t.

r w ould tsk' the Clerk. -to poll.a t 1ToSS,

and we will pioll as :soori as wem got back ° fzoM v

__(Wherupon, thO conference rwas in

short recess :)

I.

,. Jrr
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1

4

5

6

7

• .9

9

to

11

12

14

15

16'

17

19

20

21

22

23

24

25

aye"

AFTER RECESS

Mr. Brooks. The conference will please

order .

The CIark will call the roll,

All. thosein favor, signify by saying

First the gentleman from Florida--

Mr. Horn. I have a question.

Mr. Broo. is it a parlianmntary

±nquiy?

we are in the voting process.

Mr. Horton Number nine, page six,

•once .s the agencies p tiipa on of civil

action, in Federal or Stot cout, etc.

1 do not think we axe talking about t

at all.

They said it was in the Senate bii

Mr. brooks. Mr. Koff, will you c1

that gor the gentleman f*oM New York?

Mr. fNorton. I am trying to find oul

Section 9 is.

Itr. _ -off. .. age nin.

Mt. slot skc. It i inserted in tho

parallel to our examption 7.

H1

4
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seraf or Ci~ae .

What L6y
,you ought

0 2

6

7.

8

C'

i

13~

14;.

I

2(1
2Z

23

25 I

I do not 'ik we should

Senator Davits. Whame they aro d1ac~assin~

dill1 do d-bout a par iculax decLi on, X Uhnk

to think .about that.

Senator Chilevi. It .is one of the

:The quagtign Is if you put that in.

Senao JAv it. You want a transcript

Mr. Brooks. That im :ri qht.

You think nine should he stricken,

understand n the :=ndmenlc would now read.

to pariagrapsven (a) or 8

-onatfor Javi to . would like to, 4

about that..

A~ number of u25 are law~yers : har , i

really is quite, i would like to say a word on t

aide.

-Mr. Brooks senator. we are in thE,

-pyocess of .a- vote

We wl~g6andta3 0=o. vote.

Sartatorc avits. -T will waive.

Mr. Brooko. No, go ahead.

J; 1  ,f !'

2 _

* 5 .4

= n as3 I

°pu:rsuant

of that?

II
ff

IJ
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______________________________________________ ____________________________

iMr. Horton. I think we ought to know

what W are voting on.

Mr. McCloskey. Mr. Chairman, a parliamentary

ing P

4. ~ FoZ purposes of this Act, it applied to

9h Feral Election o lssion, and any agency, we

are voting that every ge *y accept, ecept those excepted

wil be subject to the transcript requirement.

I want to make sure before I vote that the

co as ions to which this applies are those defined

in 551 under Title V.

Those that include the joint chiefs of stafE,

ok the National Security .Council, or any other collegial;

bdy hereunder the definition we have adopted thus far.

Mr. Brooks. I do not think so.

Mr. McCloskoy. I do not think it oes .

Mr. Brooks. I do not think so. w '11
make it clear in the report.

Mr. McC loskey. Is that understood , i use.

when this came to us from the Senate, they had ato ist

of the agencies and the e were only 30 some odd agciea.

I. do not wvrxy about the Nuclear negm4atory

Commission, but I would worry about the Joint ChIGfs.

Mrs. Abug. I believe this question also

came up on the floor of the, House, and I believe we answered

f-.

1.

.:'

k I

+|I .|| < " ". - '' " "

w. uy

t~

i

i
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Mr. M~se. (Aye by Proxy)

Mr. 'ascll.Aye.

Mr. coAyOrs. Aye.

MrS. Ab ZUg Aye.

M. Plowoxs. Aye.

Dr: D)ar Waito.: Aye..

M- s.o Jodn Aye.

Mr Ma oi vs (Aye by proxy)

NC. pattso~a Aye,

M. Horton. No.

IMrT. McClokey. No.

Mr. ' ooread. (tic by Proxy)

Mr. rd ndnears. No.

*at. follows:

131

±,.14 fit he~ Joint Cl~efa. of Staf were no involved

iu tbaa ca varag- undi is legislation, they are not pmti

of ,& col1egialb- body.

P _. MaaCloskpy. mo answer my quart-on before,

Ito , bas -anY- w1Eqbe of -the. staffs or anry member of.

:I* c ofo era haO any -Objaction from any of those. listied

4nt Sonata- report, the collegiate body, bocauAo±- i Seas

chat, ver y one that has. objected to is n~ow included, except

theu N ainal Transportation Safety Board.

Mr. B~rooks. Call the roll.

(Wh aiUpon, the Clerk called the roll'

I

fC

s
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-r. Brooks.

The Clerk.

Ayea.)

The vote is ten "ayes" and

1 i

I

3

4

6

7

8

9

10

11

16

13

i6

17

18

20

21

22

23

24

25

: 4 Mr. Brooks And the issue is agreed to

by : H house cnfereas, Senator Chiles.

Has the issue been resolved by the

Senate?

Senator Javits. Mr. Chairman, just if I

could ,speak a man t, I promis, it will not be moa than
dahn minutes; -and ' wilx- quit, to just raise 'the issue

with my colleagues, of whether or not we should or

should not include 9, wh4ch was included originally, but

Whic Senator Chiles fe a he does not wish to rase it
}~

wvit y Senate colleagues, because what it relate to

is, t is page six, 1in~ 13 to 19.

It relates that particular nen i e,

agan ,an agency will &avo to have its reanbera o

the Ourpose of coming -ca decision.

It seems to me, like any judges' o ren ,

6

it should not be required to have a transcript, b t as

1 say, I cer inly do not want to make or break s

settlwunnt on. that particular issue, but f put it up

i'i

to m colleagues, three of whom are lawyers.

Senator Chiles. I am persuaded by 'n

Counsel, that 9 is all right.

!I
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. I move wr ~1pt the provs, o the Chi

3 wihuiber in it,

4 Mr.-Flowers.. Could we re-openi thes matter-

on ~ th ~ House side?

'6Senaor' Chiles. We niow mind %v included

it in.-the Sienae bil, that persuades rme, we. do hot G

8. want to change it.N . z.
M~r o Brooks. But by una3.imous consent on '

10 the House sid®, could that vote st4ll stand with 9

12
Mr Horton. That is what it was.

i Mr.~ BRooks. Oar provision did not include,

Brooe~,i crtainly did

16. ~~~thought-w -hdweewa

17 ~ dmet by him to strike. it..

to. xd tbn. Juist: a moet Yo-*f

the mmesthat we Uar in the process ofa rot{~o~l

20 and we had already :voted.

21 i we wre in the pocess of a .g1all all, aind:

*22~ 9 was in it.

23 - raised a question about it, and. it

24 was not cbr~g'ad, and we voted for 90 If, they want -to

[25t make a change on It, then I have an awend monk.

f-
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n Brooks. Then your vote stands,.

Senator Javits. On the Senate side, I

a roll call vote.

Senator Chiles. Can we call the roll?

(Wheroupon, the Clerk called the roll

follows a

t

2

3

4

5,

7

6

8

10

12

13

14

16

17

18

190

20

21

22

23

24

25

Senator Muskie. (Aye by proxy)

Senator Metcalf. (Absent)

Senator Chiles. Aye.

Senator Percy. Aye.

Senator Javts. Aye.

Senator Roth. (Aye by proxy)

Senator Ribicof f. Aye,

SThe Clerk. . Thre are six "ayes" and two by

proxy.

Senator Brooks. Gentlemen, we are a

moving forward with that agreed on.

Senator Chiles. I move on fivo tha .

the vnu, that the Senate rcede.

S Senator Chiles. Is there ob Jction

if the, Chair hears none, on five, o1

venue, we shall proceed.

Six, Review by Appellate Court of co4liance

with Act.

*| Xg#,/ h '- ... . . .... ' t

I
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The Senate provides that a court that otherwise

has jikisd ction to EfoWiew an agency's .final action may,

a pa* of that review, "inquire inato 'viola lops by thet

agency of the requirements of this. section, and afford any

ach. xelietf 88_ it than- appropriate."

The House Acct contains no Comparable

pOrovision.

p
3,

4

G

7,

13-

16

17

1$

19

20

21

22

23

24

25

Senator Javit,. 1 move: the Houma recado.

Mr. 1 oksQ o t thee objection that the House

ec06d4 from its positiona Ard agree to 6?

Mr. Kinadneass. Mr. Cha i=an, I would really

like to be hoard on this one, since I never was recognidd

on the last piopositio ,

Mr-. 8 sOQ s. C ell you ae 'going ta b, f6

heard on thisoalm.in a

Proc ues Act, 706, des ~ibing the scope of rev .

there l is soe= certanty ~ht is applicable, and, ' t points'

out t$ at the keviewing _court. ca n :compl any ageny action

uplaw ull' hel or unreasonaably delayed, and hold'

unlawfuli and set aside gay agency action and conol sion8a

found. to be without observance of procedure found ,o bas

by law, which the sunshine bill would b, when an td.

it could do these things that are we .r
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settd over a period of years, the Administzative

2 Procdures Act has been in effect therefore, I think

3 "that he House version is reasonable in that it

4 dues not cloud the issua. F n

5 The Senate language while perhaps intnding

6 to do about the same thing, does cloud the issue, because

7 it says at the end, and afford any such relief it deems

8 aapproriate, meaning that they could do soothing not

9 i nclu within the Administrative Procedures Act.

10 I would also like to point- out in the

11 enate language, thee restrictive word in which I

12 would like to read, any Pederal Court otherwise

i3s - th izd by' law to review agency action, etc.,.

14 well the poison golng to court has to

15 ;ro something that they are properly there.

1& The A2dinitatrative Procedures Act &4 ly

17 parallels that anyway, but what this particul '; rdLng.

18 meant as compared to the APA, we do not really n ,

1 until it is ltigated, so l would strongly uarg o 3eave

a the aministrative Procedures Act, and maintainn e

21 lang age, the lack of language that is in the liou e

22 bill.

Mr. Brooks. Mr. McCloskey, did you

desie the floor?

Mr. Mcloskeiy. I want to echo that comment,

'
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L tptn Ou totesenate that in th douse amendment ,

P640) 13), which apparently the senate has accepted,

st nothing in this section. that refers to ay

,Ji!tton an any district court acting to set aside

~vaidate, etc.

That languAge is di f fr t from the

language to afo ay relief, and I thiik'

uAc~noi adopt. the 84pat version here in this question

six, without -catig doubt a, confusion into our

0 I
3

5.

.7

8

10

11'

14

16

17

19

20

21

the

psri~e in

bill o; I see

not shirk w4

asido an agi

That same language incidentally 3S ina

th-S mna bill.'

you' have ,. Setio v it lins 11.. nothrg

got asid and the next li16n: WAYS eany

Urs. Abliug.. It says except to

Subsection X31, an that Is how it $i,4

Mr. pc~lskg y , tf .e cede to''h ena

what- yougar saying.

-rs. bu, Line ten.e

dr. Hcflo~S y. 3 thin 'it Is wrong.'

: want togive this court the right o aet

nCy action

do

zthougbt. that was our agtz itt eh

H of

,.se

", thes Hous bill.

~cti'

~permi

rehie

i

Gam-

nt
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7. , -

g .x Mrs. Abzug. well, 1

3 cr colosrsey. This a. vey significant

4 amndtnt. . - : ;

5 This is not just.the Administxative

6 procedures Act.

7 Mr. Pascell. I do not see in the argument

8 you make, if you read all of the language starting

*' 9 on line tin, page.13, down thru lines 21, and you have

10 to ead all of the language in ordering to make the

11 argument you are making, it is quite clear that theI, N: . .

S12 i-guage is retained on line 11.
.......

13 Nothing in this section confers jurisdiction

14 ,n any district court to set aside, or invalidate

S5 any agency action.

16 That is clear.

17 o, th e a d of exception start ng n

8 line ten, relating to the xt subparagraph H, C Aiot in

19 any way take away from that.

20 In other worde, we make it very clo r to the

21 1mit of the court's ability is to set aside the action, it.

22 is linited by the language in .this bill.

23 tMr. McClookey. May I ask the question of .

* 2 the gentleman from Alabama, it seem to me out lan uage

25 is much boette than the menateo version.

i •

'II

'4.
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Mi. .lwr.Itiki amr etictv

2 it i A

3 -1. -think senator Chiles made a good case that

it is', import to the Senate.

1 If there is . ome way the path tocompiomise

ctan bOs had with thm, and put it in anote- form that would-"

?I ot 006A up any ambiguity here, it might be something

we ugh consider.

7Mr. McCloskey. If maybe Senator Chiles 4
ouil~ yield to a quastona, is it the snatos intetiona

1Jto 'allow on than one hancl, maybe I am taking this. Wr 1n: is

1 ~It tht Sonata' a 'wish to have the right to. set aside an

1 ageno action whin a m dating is improperly closed?

1 ~ Senator Chiles. What we covered 1# 6u r

- -p4 lanuae onQ tawUld .e,. as we were oj in in
_our #slaiv lantguage , in talking about thin11 aaci ra

1 vae a s tal ing -about =2Oll(a) , allows any.: court, !'nlorised:

1 by l,%'w to review otar agQVcY actions to Fal zo ; an

t agency compliance edth the- setion, it the aqeng took

2 it a a closed meetng, which is not otherwise le iewb .

21 by t1~e court, this 'subsection does not make that ction

2 rgviova ble.

-Review -of _ -e agency compliance of t~~s sectiopf

2 may e conducted under this subsection at the ; equeet

g of any sons and-that goes on down-*
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1 :The reviewing court can afford any relief it

2 d appropriate.

3 - Mr. McCloskey. I just want to speak out

4 against recedingg to the Senate's position, because it

5es to me clear that our House position was that, and

0 this fas argued, when we argued the other matters, that k

7i thexeh were no sanctions against action, and we have

8 argued and debated the whole matter, and they have the

9 sanc tion against the improper closing, because the sanction .

10 would permit the set-aside of the complete .agency action,

11 iand Ii do not think we can cure that by report language

J suggesting to a court that it will only happen in a

3 rare instance.

. I think wegright to the art of the bill

f _h this, and it afct the other compromises w made

. .17 My underst ding when Senato Chil raised

f 0 as a compromise, it was :to get a .concession weha.9,. e

S alre dy given. '

2 senator Chiles. This is exactly why T raised

2 z this issue, when the.senate was debating the isau of a,

22 full transcript, or requiring transcripts of. e

2 agency, we provided on further to examine a challInging

2 the validity of an agency move, that it may inc4o

S in its challenge the fact that the agency adopted the

• " I
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rul an a iueet ing impro pely closed tothe public..

Now, if 'a x agency will go in anid adopt the

riiI~ls, they will do t-sat in' s cret, and that is going t .

be place upon somebody, T think we certainly should have

the ability, the court should have the ability if they

want toreverie that..

Mr. Flowers. Fhat about instead of reverse,

4.

7

&

104

i1f

14,

.15~

161

17V

186

1 9

20

21

22

25

Mr «. Brooks . If they seat it aside, coxtainly

aythig they do, those agency can go back properly and adopt

terule, Out they would hava to adopt it in thet

ope 4Yand afford- th. "public a chance' to. seet what took

place, Mr * Vanlielson. Could the gentlenr yield?

Ithinik wed would be imposing a sandc!jon, if'

we could have nothing a ,a all to do with the mei of

the agency action.

The agency atctiloa :may ver well hav4 1en

justified by the facts, the evidence before it.!

'It. seens like we are with an ov ll d4

curse, !and have a. procedural defect.

Senator Chiles. I would agree with~ iPu, if

you said they must reverse, but you do not say 04at.

You simply :asay that the court may 9;4t

such appropriate relief,# so you axv not telling tie

to met aside.

II

s °

i

i
i

i

I

t
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cor they have got to reverse everything.

That would be c rtainly a sanction, bh

what you are doing is saying, if that aoun ed, if the

JApto bely closing of that meeting amounted to the fact

of not allowing somebody notice, or not allowing somebody

to be herd, or it want to that =trme, then the court

} i

aould ,take such appropriate action, if it wanted to.

Mr. McCloskey. Mk. Chairman, I used to mako my

life suing the government, and I am not averse to

sui ng the goveramont when there la a proper thing to

seta ide, but I fa that someone injv d by agency

action would find the a ptaticn to try to set that aside

1' Suggesting on the question of vhother the meeting was

open or properly closed, so we are inviting litigation

by this kind of procedure

This is a sanction fat greater than civil

liability of an individual *amber, if he is

Vilifully and knowingly relating violation of Act,

and this is a sanction that invites litigation J }mybdy

Injured by any gove mental action.

Senator Chiles. Where I have a prob m

with this, you started off awguing that under the

Administrative Procedures Act, the court could gra t ouch

renadies we-6 appropriate. whee appropriate, and ,nw

you come back, and te gument as I hear it, is wait a.
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1 minu~ ine spit of the- Administrative Procedures Act,

2 and ' ar the court might be able to do xoomething emd

3 appropriate, we will limit it further, we area going toy say

4 ~ br ,is- no way .you can review an action, no matt 4r how

r5 

grat the close of the Meeing 1is, no tter. how

6 many t#MiS it 1.5 done, how repeatedly the violation is, or

7 wrhat th effect in prohiiting thbe actionwa, t~±

S "court is not going to -be blo to under the Sou"e language,

9 they nzit set. as Ue, they cannot enjoin, they cannot inval

10 date agency action, or discuss at an agency. m ting in which

11 the violation of the sectin arose *

12 Mr. Broks. If they set aside an agency.

13 action, would not that agency, as you said, have the

14 full right--to meet ag4in in 'open session and

15, take eactily th ae action, if the facts as theiy had h

16 them laid out, and presented properly?

17 ~~Senator Chiles . I t c"-tainl]y; would,#ai

183 you hove something like 8hi, 'you are taking w the
I.

19 induc~mnt of an agency ;to 'try to violate the Ait) thiey

20 know hatever they go in te for and do inco. tly

21 they are "liable to have toa come. back and do in Aih open

22 ~in the futu3w, then: you take away their wanting 'tdp violate

23 ~the act.

1 tried to argue this pretty clear to sort

25~vith when '1 val saying that, why. 1 thought these *hings

Ii.

TV~'IT'

k.



15-.
| '-'..|, " .| .. ... " ".'..:-.| ' . .

p

144

1 wore ! portant, 'where the Eouse had not covered them, and if

2 thi t is really going to have any meaning, I think

3 Yom " ut have to have this provision, or a provision that

4 41lo w this.

5If not youi just have a nice title, and you have

6 arnice provision, but it has no meaning.

7 I am willing, as I said, because I am willing

8 ;, go up the individual liability, that I was trying

9 to propose, and I very much. feel that, but it seems to me

S we do not have something if we do not have this, we do

1 t not have an Act that has any meaning.

12 Senator:- Ribjcoff. Is it not a pretty cod trade,

13 h' is willing to give up the personal liability for the right

14 to rov rse, if it is flagrant.
15 I think tha is a pretty good trad off, .

Si

16 and it is sort of fair. '

17 It is still Orithin the -discr~tionm ® _

18 court.! They o =not _have o but thy may abut ori

19 thoug t X would ever har Senator Chiles give up

20 .

21 Senator Chil s. That is an argiUaen had

22 with Senator Javits long and hard.

23 Mr* Flowers. What about setting it a ide, or

24 invalidating or reversing?

25 Mr, McCloskey. Mr. Chairman, if I un erstand

"r t"•

{k | .n
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2Q1 . Senator Chiles. We did not ava ay f

l f you-Wat- to say stet aside, ,z ctu~d have

Urx~ McCloskcey. It in the std ,1xd the

zont rfred to in the court,, if it r

8 iaclu~ in the statute, ' t only in rav'.? unusual and

9 4tra eou's sftuaa ;ns the court set aside an agency .

10 actio , but 1I think tthe 1burden, of proo f ought to :b laid '

11out v carul-ly , if vd s is Justif f a seo the basis
of port languAgo, theat 11 thin tooeig j~ht to. include it

1 3 in tho reor 1&atg~ge.

14 Senator Chiles. I thj x we could 'dr-aft£

9$ ; I do zhot -mid it beSg a Villful violtion i t

7 f 6c s~thing, a:but -

18 M.pasl You :notaldn

9 ohang the bus rjght bf the, court undxc the V

20i APAi?

21 ;Senatw Chiles . You have dome that

22 ~~Mr. Fescell -0I hea= you, but I a m { g

23 about ; now In this rewrite,

Z4 that is .the "aueation I am raising,

25 Sn~atr Chiles. 1 do not sea why we ould

t 1
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not do it in the conference report.

d M. pascall. They can set it aside under

3 the A , so now what a we saying .

4 M.- McClIskey. In our version of the

5 aathte, nothing in the section confers jurisdiction on

6 the district cout.

7 Mr. Pascall. We are talking about the

S Aqest n of whether or not 4 (h) 9 or whatever that is there,

1i 16 thru 21, on page 13, are going to be in or out.

10 we are not talking about lines 5 thru 7 of the

aons bil1, on page 13.
12 Mr. McCloaskey. Five thn 9 mean nothing.

13 They are rip!Laced under the Senate section

14 under otu motion to reede.

15 Mr. Fascll. Is that the motion? :

1 6 - W o u l d ' _ -b O - t h e M o t i o n ? 1, .  T

17 Hz, Brookcs. The mow.ion pending 3. 0K-

18 recede from the Mouse position, and agree to the

14 Senam position.

20 Senator Javits. May I try my hand.

21 I think there is a little problemn nder-

22 standing
S I

23 Wa are talking about two different -

24 and d fferent criteria applying to each.

25 Whoever heard of the district court, in
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.in s ~te tbr 15 _eare,-ref rinw to are action ini te

trip. ' ct court toeujoiii or othowylse got relief unra

6h SunThins Act.

k Wy"herever we are rGeern to reviewv under
.,ie appellatet court, of an agency decision, uude )lAz s

~16 to 121, we &,to talking about the AlinstratiVe

OC U~ u as t a talking aut a ttlly. diffoAtrn

law 'i* M totally' ,di fert court, the aOxe, &S X

understand what S oa Chilesa in willing t do,. IleA is

wilU nq to doy the -following, the injunction against the.

iriot Cout .in .varying from a decisi ore of teagncy

primari]-y siMPly" to protect you against some zealouls

J udlge, who in the ourze 'of making an orde undor the

to aktne bill will try to ;_et anide, or othcwa effect

anagoczy o C dcion9, vk4.c is: only trviwable in; the

ppellate cou ts, "o, if you take 'toe precaution c inzt t at,;

and we should :sarke it out except to te ast tp~a Rde4

In S uabs action H .a l h n a e a C A I w t " S L

is do not do it, judge,. and then we say to dux It'; 6cauna we:

a=~ oUrSelves confused abot what court handlea xeie

of the agency decsion,- and thena whm you cow to 66

agency decision, if :you want to follow What our

Chairman says, thon -you should write the word villtullys

flagrantly,) intentionlly, something inthyr, to ndioate*

_ _ _ _ _ _ _ _ _I
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St .hat an appellate couxt wil not act lightly.

t . e aide an agency decon because of ya oi. _n Of

12 ::| upnis9l es:Aof so."sctonoft: Snsin

,.l o oaj :n Y' yc-r na

t i e et bill9
* 4

Mr.|. : " | Paicvl seao;le sist d. A

Mr Horto n that theory, if u will

18yielc hat then a the oaf fet of section 706 of the
.6 6 dminittative procedures Act?

7 S, i senator av ns.. The fvf ct of ' that-o

8 . : h Horton. That is el m nated?

! Se:. Javits. Not at all, except

0 w e say when the cot as sd aling wth a reason for

1 batroing, or Sg aaide an agency de ome.sion.: i i

2 based eupon its violati n a: some section of the Sunshf

13 ;; '1S, 'it wil x.31s pp~y wher the :vilatio®n is ; whatew

14t -teword is you U5Oj6 wilful, intentional, flagranttar

' ,. - ".

17

• : 25 ~~Mr FaO,.l .~d~ go t he o.n last..~ m June'on dd af"

1, :-. , :,• "

bit to that comment.
1 8, st hav the) problt of ac+ ons u #fb

19 APA," which are now -in effect, and the other is 48I0d n4$-

20 wan court actions sGolely for reersal s under

21 of this law, an I understand it, solely, aind tha is one

22 of the prabloms that was' raised as I gather. OVerW-'~ e

23, I wond~ if we annot do both in tM* way, look

24 ing at the Senate language, ata rting an page 13, l .tine

25; 10, reading to thes extent provided in-subsection H, of
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0

6

7

8

9

to

ai

13.

t4,

17

19

20

21

2Z

23

24

25

ficatiai

cisioa-M

any

;fat

t& 01 a action,' and that would be inss to set

a ide invalidate any agency action taken or discrussad

a. th agency meeting. out of which the violation of

thii action aos .

~sIroad th a it would allow the normal

aj pl~cation of de ±Riitrativo Trocedurma Act, and

it°would. Allow the Cou~rt t take into consideraton for

PWht4r remedy it wauto der that Acts or this Act,. for

that .~ te, the question of whether or not tber is a

v io1'at'on of this Act.

Senator. Javits. Would you yield now?'

'You pinpointed thepoint. All 1 say,, other

th~an, what you ssay , is to Astrike out the 'words, eacpt for

ter ast provide, the 'Subsscton H of this acte n,

becau66 this is not the ssin courts

They have noi authority. over It.

M., Pascell Counsel tell-awe srrmetfu L yous

f.

f:

44

Ak

Snao JAV ts. «You Should take spo

whonev z a court lhas uricd ctipn avr an. agency

Mr.= Pascal!. a restricts that, Sat '

H: laps 4own that restriction, it saysi

PYFdera Court otherwise aUthorirad by law.

That is the ra so n It was written in

way.

~A 4,.
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16

17

18

19

20
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22
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as well.

Senate a tThis can be w .

MrU lo ers . hich is wht A. W itin thf

House version, if you look on lina five of page it i

in the House amendnt, is the Senate lanua . . t

the exception to the ext .t--

fir. Pascell. I want to be sure my c ague

from Florida, and the legal staff on that side ar ith

us so far, before We start putting this together.

Senator Javits. That is very accurat*, the

House side, it says nothing in this section shall "cnfer,

etc.

{
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Senator Javits. You have two exceptios.

Ifyufirst decide wha~ you want to accomplish, and

the it the language to suit it, that is all I

h to say, ad the district court, unless it has juris-

ict on over the agency action, is 'not perzritted to tamper

with t e agency action.

Mr. Fascell. We are agreed then. I just

wahted to be sure it is covered in the point that

th getleman from California raised

Mr. lowers. The issue is whether, I

think icnator Javits is; ying, you do not want violation

of the Sunmhine a to be! the sole cause for setting

abide of the agency action.

It has to be a valid substantive matt
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There armesom cases in whiich .la district

2 ~coat ma¢y review,. where it already has jurisdictin, it' .

conferred by W i section.

fr. Drooka. "hat is your judgmnt on!

m r.*hf That is our undestanding too.

rpy u~lnderstading is ass s ntnt with whlfat Senator Javits

be sftuggestg, dcose l on teother ie°I

IG #rew can put it. together.

r0 do not 'think ther will be at all a,

z t , -< ~at on-dais..;

t2 Mr. MIcClozk -. For clarification, if the

13 $Smoto accepts the House± language, as it is writ,

and then 'adds to it,, the lines 3.6 thru 21 on page 13,p

te Senate language,1 at th Conclusion of that pa grphi,
16t adds a clear standard, siach as in. then aisr a
t7~ Froced'~rs Ao, that will not be a set wide,, url1.ss. it is

18 arbitrary, capricious, or abusive d3scetion,

19 kind of laiae of that ind, tha, would be ocjl

20 sccetble to cp 4e.

22 ctfawok- it gut.

283 -Mr. Brooks. Gentle, tht a nx W* Will.

work this language up, as we agre in principle, ,and we

254 will -work it up, and whdu we sign the _official ceprt,
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we agre or not we will hammer that hut

point. -

The next matte is seven, aonal

y of agency members for U®..gation costs.

Senator Chiles. The Senate will recede,

Mr. Brooks. The senate will recede.

is there any objection?

MIr. McCloskey. Mr. chairman, could I

point?

Mr. Brooks. Yes, -Mr. McCloskey.

Mr. OcClowkey. I think there is an

ambiguity in both our language, on line 22,

kon page 13, we ay, we may assess against any party reaso

able attorney fees, and othr attorneys fees, and on

the next page, we say-tt costs may be asses#1 againstt :r

the plaintiff- only.. ..

_ I- axe af aid :costs may be. ixtop

include attorneys' fees, because of that da  O

we used in the fist paragraph.

Mr. Danielson. I think if we just i ok

the word other.

-Mr. Pascall. Where is that?

Mr. Daelson. On line 23, both vekions, if

we just struck other, so we do not get confused.

Mr. McCloskey. I think we ought to have an

$1 iY
{

, , r ,
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2 Mi:. Brooks. Fine.

3 We wL11 stand in recove fur~ a vote.

4 
(Whoiu n f the oorf nc was In short f

61
1

10h

14

17

19I

191
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AFTER RECESS

M. Brooks." The confe reencs will come

tooz or a

1

4,

5

6

7,

8

9

10'

11

12

13

14

15

16

17

181

19

20

21

22

23

24

23

Mr. Danielson. Mr. Chairman, I do not

*eall as a matter of practice that- attorneys ° fe are

ove s3liowed as a cost in a Federal court.

if :there is .m exception, it would have to

be a specaific- one..

I have tried a lot of Federal cases,' and

Ido not ever r call 'attorneys", fees.

Marshall fogs, notaries, transceripts, etc.,

lMr. Flosa ? Thp_ ,ere are. all ,costs Jpcluded .

-in Fdrlcss

in a l6t ,of, -civil rights cases, a1X4 lnds;

of case likse that, the e are asseseedt costs: aVA 911t

the United States.

Mr. Da nielson. .They are spe cif l

provided for in the substantive law, but for* or

civil actions I do not think there is one.

Mr. MClookey. My understanding of Zie

law is that prevailing party is - entitled to

costs, but he is never entitled to attorneys faed,j
unlssthrisa specific 'statutory authorizadt os, or

a court has-ruled that the plaintiff is acting far the

154
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2

13
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r
I must be dense, but I thought that , a what

/

isI

gv t, and like from the recovery of that Long

bi1, he was entitle to the fee the gover t

sf.u1 Pay him, because he in effect served as a

1 purpose, but that has been a subject of

lif ±t on for ten years.

S . My only concern is that if we do this,

let uP do it aqcuarely.

ot. us say. we are awarding attorneys fees

dcts, not that we ae awarding costs, attorneys

..

• ouht+ othnle 3 gaib,. at e costs,. 'wihce + .a.ne

rix. Pasc A11 The word other on 11 23,

T do not see how2 you eant read it other than to a thae

att rFeys' fees a 1ided jn litigate io

Mr. uxCCloe y. I am concerned, b se f'axj

the fiast time in history 7 -

"r. 'easceal, You makes it specific amean

of reyey in ts partcUlar sanction. K

Mr. McClosky. Then lot us do it. 4

ought to include them as a part of legal costs.

Mr. Fascell. You lose m with that

155
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Mr- £'lcCloskey. Wat will you do if the

~Om -- now say that Congros ina its mostrecent announce,

Oai torys' fews .r included in the to=m other

li;1.tigaton costs?

,.... Ar. Fis Bll. We axe just doing it iFAi this

Mr * Brook. We are inakinc tseaa

On line 23,$ it says re asonable at s fe

'and other litigation .costs .

Mr~~ i'acl.Whc says in tis subotetion.

Li.

kelatsa back

Mr. Flavors :6 wt might be s a probt~m

Mr . Brooks. I was thking thlais C '1ai tgy,.

to cosCt.

Mr. P lOWwa. You could: put such 0u~ at

the tOO of page 14, wieb would then. relate backlt ' the,

previous Y do not know If that is ithin the sc a9

of 14hat we ca do bede cr not.

Hr. McCloskey. senator Chilosa let' 3tPons

this question to yu

In 11o1 r :Seate bill on line one of pga 14,r

this7 .Anguge did, was tomake it specifically clear

th.t court could ase attorneys ° fes. and other

UXtig ti104 cots against the plaintiff, if~ the comert

I

156
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20

21

22,

23

25;
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you say costs may e assessed against an individual
.. . . '|ei. +f 'M+1.2 4° :22+:: i:

of an agency.

The guy i the agency might be paying

s • . and attornys fe.

Sent= Chiles. We have agree to strike

Mr. McClomk4y. But I think that

giv 3s leeway to strike the word other, and then if

yo w , to may a tan to award costs and atordayA

..f against a frivolous plaintiff , hat is f ine.

nx. .

p'i fti:. ,ovrs: ,. You can use tit vo . such

a oable as e a and li..tigation costs, s ould

At '4a:±.d on ~esc pa it is on tsec

11st page, ea oa e o who, ta n as t r,

Sth s IAcond don you toad t

using the was cos o seond page?

" MC. cc aaagy. C6sts attozn y

f ees *

senator Chil s. I thiik our in aB

when are getting t frivolous plaintiff, I k

we going toward litgation costs.

Mr. dowers.- I thoughts we we as s

Senator Chiles. Look at your act ,

say ecopt that costs may be assessed against

20

21

22

23

24

25
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p aii 11 i, L.:, primarily fsor the frif-olous purpose.

I'In as? otkiOha paragraph, you ay then court

may a es: aga inst a ny =Persoln or party substantialy r'

8

i

1 6. j, s. rfl
{
1-

{

T,

4.1

2

3

4.

5

.7

101

x1

13 :

*14.

1,5

16

17

18

20

21

22

23

24

25
i

- I.

You still have langgua there.

ter.Flo e. That is 1best reason wshy

oe.'ought to Amendit be qause. we. have different standards

$rght here.

-- M lppk4 x : Arcul mA.v. tod&.Le

..word 6he r at- line 23 ofs thle Snafte v~rSio.O.

M$. F.lovers.* Why' don't we wark off

:of the House version?

m. 4c oSky. I would move to strike

te w rd Other, al i. 23 _of page 13, which would ;brig

it in +a ccoerd with the. lazguage ae we: understand,~

We Would s ;.ke the r ward other at

24 oin ;page 13 , line 23 , $ am sorry.

t. 'FaSCel. Could wey just dropth

unti we check with ;the paxliaemenatia n, to ae:a

the word is exactly- the iame on both sides, w

haave a problem, wce might Egven get. around it.'

-hr isn ont nceating -probi if wea d

not have to.

WOwill. check on it right away.

Ye aos Without objection , w® Wiln

I

i

I
I

I '

I
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leae 'this in abeyance }sven, and go on to our nxt issu,

ex pa re communications.

Defini on of ex part communiations '- The

S bill prohibits "ex part communications relevant to

The suse- bill contains a similar phrase # but

ddition specifies that n ex part. commuication "shall

not include requests fodinormation on or status reports

4la1tive to any matte or proce ing covered by tkI's

bcha peter "

0 t

A

1

2

3

4

5

6

90

11

12

13.

14

15

16j

17

221
2.-

24

2

Th gentleman from New ork is recognized,

-. Horton.

r. n. I yA.i, +. c chairman

nato C.... I wauld move the ,at e .

with an to ar M the words infor=* o on a

Mr Brooks. Is there- ebjetion?

Mr. rton. M. Chairman . r. C ,

I understood this matted, Mr. Latter, as I 4

he--was concerned about te ability of members of ngs

to get inforat on, and I think that is why th a g.ear s

put In there.

SAr- we attepting to prohibit of

Congress from getting information?

Senator Chile $. No, M.

Yx* Brooks. It might be the report wouldd

l1 '

I

t1le

1
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Make that clear.

2 Mr HOrtofl Coultd x s tba Seator ~

43 64 why-he wants o a out Informationi an

Xt bet ~y ou- for r mv~n that?

6 Mr Broks.Ther in a le I from ~.

71 'th Aeioan AcLa ton, amd the Committ that worked

;on tia, they stated as follows:

1 1. 10

11. /c94ZI/'~ I S R

13 1 . .l

17 .

18 ; -

19 .

21{

2.2

23

24:
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I Mr. McCloskey. Why don °t we just in lllda

the 1' t he ABDA makes, and I would like to k-w

i mat,.info mt ion about-what they are doyingp without

V ± cng to af fect thafr judgzaent, so if you tike the

linformt ion out, so they Ar limited to a status report#
'6i
Could not, ask foar itr and they do not sem

I 7 1,
i sb o .Xr about -Congress or the Executive branch asst g

fo ' information.

r.'lowrs -I think the other parties

10; u a~thtj to have' rght, 'that- conaceivably sne
11 mi ght 'not wane d~ d c; Ito go t' thoir congrs0ma orI~

12. C

13 % kp a' lotof people dor, but just to

_inqu ir of -thelsatso smthn-

15ai Sanao Ob~les. we did not emp4fit.

16. . didnot ty to strike that seatF 11e

17 t not include eists: fo status epo t, : ltl'to

18 any matter or vroca ig coverd by the subohzap

9f. Mr. Flowers. % do' not think the ' t.:of~

20 te Senator from rlorida that he of fers would db ny

21 : vionce to what in in-tibia.

22i You do not 'have to wxrit ai latt a 4 say I

23' 'K at ae status- rport :w ar .o lmit in it to O~at:

24 -Hr. B+ oopks. : thik we ought to ooiv

25. _ thatin then rort, ak i clear, because peaople'I~ ill
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xzipor .

The tion

provi io2 o

The Senate recedes with an an+

is to strike the information on or.

Is there an objection?

The Chair hears none.

Proceed to 8 (b) *

Senator Chiles. Senator Javits h

n the Sente si£de, and I would like.

as

to

th.in th Lise be giving us rperts, Ov time we write

an Age~y or cal1 an agency.

Mr. F ascall Ian the colloquy I had on

t floor on this pa ssue, we made it quite clear

e tention was not to gt around the basic thrust of

e <parte communication.

NO did not want to make it possible to cor;tact

directly or qn btly, without going on record,

Sany arson who was i-volved ina decision-making

e were simply tryiAg to =preserv the right

o members of Coagress ao other people to get routine

foZ nation from the age y without falling afow Qf tla

3aW.

I Senator ch.la1. et. us make that clear in

the C nfe pno Ir
Mr rot, w will cover that im !

- L

I
I
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ini the language knowingly.

S Seaor Javits. If I may give you MY ZU' s~n
3 or din what I cdd, this section ties into the nart

poin w hic h $s 8(c), and we might as well consider j
hem toeth, because of the heavy penalty imposed.

6 4 "h Party to. a paroc ng, that the e party oommwdiCa-r.

~~io s~Y. bwgruns for oA, requir+.ing them to show
8f ' 16 ~0!paelc,eqirig thito sow , w~3B#Vhy hi.

9 claim should not be dismissed or of ewine adversely

9a ~fec , by virtue of such resolution.

T~ he vcouto axe giVen the: right to dob *h
r12 tinjg..

There awe ce rtal n pealties in the 'law that.

14 is really sgo sev r, th a- really. criminal penatie 9,;
ti5 ? one is that a" guy Cn110hswoecsebfr~n 'L.

17 oghtto ave he 104a o oing whoethn 4.4s beoe

161

t1titi a verIy well known leal word, 1
20 because I thought oth rise we are in danger of

21 serious injus t.
22 - xFlows . -='Y:move the House

23 or S roks Is there any objection?

24 )~. D nielson. h ot ass ob jection, but a

25' suggestion, knowingly of course describes. any act ta
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consciously pp ozs.

think all of us axe seeking to gef ae

ling done with a perverse implication.

I might suggest

Senator Javits.

Mr. Danielson. "

the word willfully may be

Highly satisfactory to

That would imply for

puarp ae.

Senator Jat a.

vy penalties, Y would not

t| it.

If, it ,wke not for the

have paid any attention

SMr. Brooks. Ae you auggestinsg we subbstitf t

t d wilfly ingl a n each instant

S. a. a, which would

that *s that--

Mr* Plovers. I accept the getl

motion.

Mr. Brooks. ; Hot motion is the Ro

with an amendment and yor at wo4 be
to suIatitute the word willfully in both A, 83aC:

this Is. on page six, fo knowingly.
Senator 0iles. Why did you do that?

Mr. Danielson To change knowingly

wiAfa 1ly. You have to prove it is willful .

14jjj
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Senator- Chilrn. That almo st includes sa

crizinl intamt, willful; a baud motive.

Mr. Danielson. Yes, a bad motive.

Senator CMiles. As opposed to knowing what,

yoam~ dozg, as an ex pr comi action, and with

ak, f® -~no lileo but "it eeslik~e to me that you are

zellYOU g owlfly yo eal imlt thisp O1

' ' the burde . of -proofouty

Mac. Danielson.. The burden of proof. would

bq Zti1ed ~oonoide rbly.

Th*:reason Y suggested the and eto is

baust almost evryonea who commitsan gct dosi

knwitngly.

You. Might dof it ki~oingly a and iun thtly.

senator Chldes. It' ses to me, whqt we ar

erying to get at, we ame tingh to stopeat pad 'e

caunicat ons that do not get o'0 the recardr f

they aemade, we want them on th record, .and 1i°,

Sams ito toe v we want tem to be ou, the xecord, wer

they were dons -with' a '=fraudulent, intent or not.,

Mac. Daxj3sn qut agree, but~ x

th ikX are dealng ith a law which is to- enable the

public to have an access to what i. going on in th

govr nt, and an awful Iot of the oita s3 si~1 will

not be aware of some of the provisionG o- f the SUn0

_ I i
y
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b±l,, and they might knowingly make an ex parte ca unidatio

wtou any intent to viol ato the law, they are aSiply

innocent of the implications, and that is the reaon

I auggesd willful,

.r, Brooks. If that is done, the only

thing hat is necessary is that the agency make a notation

of it, and that there be a record of it.

There is no gat severe penalty, but then

it allowed people to mse that that was done, that he did

talk. that person, was 'it off the record conveksation,

o it seems to me e are not putting great penalties

for doing it, it is us- qi- uestipn of bringing it to ight

that was done,

r. Paecll . Let me explore a .

here, Cause I am getti a little bit lost os ing9

and wi .lfully c o eavi. .

The thrust of this sectio1 which Is par

thcu e mtne of an ex parts communication, while vw

are no in the same position as we would te with a

judge, who is deciding a case, it is quasi-Jt 'dice-l

to tha tent, so thy theory is, we .say okay, yo can contact

20

21

22

23

24

25



14-

1 4

2 ta dision maker, if in. this particular rasa, at

long as you put it on the recozd,

-Now, Li no o t dor that, aand you eoontaco

{ ois then yout vio.ated ti l.3t

t 6' fw, as. i netand Whmt the Unate

7 a ge ® say , What we are twg about,

Ohat wv change tbat', that we ia~ce £t if you only.

9$ volat the law~ if you knowLngly do thatr or. you only

violate te law if 'yon willfully do' that, but -when you10

nae s ex prs c4vsni tatn, is no ha a t
" i ef f mt to C411ctet, Mtd if that is th e tiho

it i verbal,, a? ;wittsi ii do yo hve to. apP'ly a

sata ndard to it, "o$ etikntewingly about It ok

151I bsinqwillful about?

I. ~h theorf the; lair is a vary ai4l

171_
F t merits of- ibe miter in tbo dacigsional, f ;

mustspread that on the eoo 4

Senator javit s. Covil I chiv you a#i
20

xap . tdiy Y ad~ the v~rd kcnowinzgly # say 8 writes

mo a lete, ajfd ha complaiws about a given agencyj'
22

prooaeding that he is bel a; hurt:
23

Y answer his lettera 'my secretary ibwted

C) ~~of just a macrn t * lQttr sends a: coa t h ~axnz
25

of the agency, 1 have ouiiatdthat to the 1 irma
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S'i *g~ncy in accordance with this statute, and I

hndon it knowingly, but I have violated this

m i accept your construction.

r( Mr. ascall. Excuse me.

I did not follow that. I had five

Snvecations going on around me at the sare time.

what happens in your scenario, if the

agen puts that in the recod--

Senato? Jai t . Why should they put it

I have not tried to influence them in

' yy way, why ombatass me?

I have not done it knowingly.
" I

Mr. Pasce1" . ,.hy the embassment?

senator Jait. It might be an

$ had no Adsign to do it. X had f .ntento a'

to do it.
M. pscl,.. I you had knt abo t it, wo14.

you not have contacted theam?

Senator Jaits. Exactly. You gt a1

on the phone, the girl makes a mistake with the 4 abor,

or srme otber such thing &d you have to say kno ingly,

because then my deIgn is to talk to the agency gay+
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ltnovJ~ngly,

x a "just iainizrg it. .j

lit ZV Mr. Danialaon. I ask. unanimus cos t to

Mr. ra cell. 'Z would Suggest the. &o'

Mr BRooks.* Mr. Danialson suggests

the House xeced, and he withfraws his an nt.;

His anmt was to change knowingly~ to

willfuly, and_ with tho -acquiescence of tit. Fl ; ,

v have :the.ns sdig l!r. ?lowewo Pation that the1ua

I

i4 .sc

y} '

I

1
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Mr. Fasrcell. Mhy don °t we provide it the othe

around, followirag that ae scenario, why don't

p oviJt, it the -other way, which is a penalty, it

1 p13y, inleSS _th0e violation was Inadveret.

Senaor .avits. I think that is putting a v my.

bftrden upon n, who did not have any design to do

oh thing, 'not at all*

I think that is one of the things wrong.

P our, j urisprudene when you start to turn the

upside -down that. WaY.

mac. *Sok Getl: and lae the

ma. Tuestion about whte or 1ob willuly, uigiht

yond the seeop of is thing to consider.

6iatot ja ts. x agm satisfied withi

1
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toth . and C, and accept the Senat9 1anguae,

*s have the word knowingly in it.

Is there objection to that mo-tion?.

The Chair hars none, and we will

Senator ChleS. The Chair xecedes on

.. S3ook. The Senat recedes on

D.

SenMat Chil. I would move the Senate

4ecoe on 9 too.

Mr. Brooks. The Senatet c a on 9,

wt thut obj*etioni and, genti , we have one more

matter.

senator Prcy. On 9, we have NTH obviously •

very concerned aQut er review, and they have objected

strenuously in the passage of that of public kno *dge

of what was said in peer review, when they axe a g
ad$ making gants, that this would inhibit the es

flow of conversatin.

Now, I do not know how we can reconcile

that, with the fact we '- Moing in the dIXection of

opening up as much a.s v possibly can, and maybe we

can recede to the House position, but. there is ae way we
can handle this problem with the report language tht will



c p w we awe trying to accomplish, but which

2 f IU.dr1 give them f feling that~ wv, ae not

3 sc1t4ljng their ability antirely to have objective inhousa

dAscu*Aion. wher grants depend upon the coiftp tonca and

aa b lity of- a prof sional caxrying out 'iss~ granta.

.6 f raaell.- Maybe we could enlarge in the

reIPOrt on tbtie p.rivAcy a _rptioh, in tho"e kinds of

Senator Chdles * I think we-have already.

10 got it In t!hoxe.

11 Ia ection 3, it covers them, in the biln,

12 an page four, line 'on, .& n the &t, at ^veion, disclose

13 in f 6 -M ation of a p w spc tu e w e o d sclo ur e -1, 4 
r ulu c;t l e .:u a e ~ s o

14 5ol costtue polear~a privacy ivio o

tQ P::c ll.@iatiiwhatwa ThtT.4f1

171: In~ Olrifying the iseta eao ec a

10 SPeciically 'With rop4o to Per review on .g a

19 a pplSl tiona,. for .WmZplh, you udight work out {

20 manage, aepr t lungue6 to GIpla k at length

21 S+ atijm 3 tbezrs.

22 1 do not know whether that would doi 4t

23 oxc not, but" that is one way to handle it.

24O Shawo 7avits o That is' corzcot,

?.S Senator Percy. I must f rankly say I 1do not
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klr o ugh about it to really know whether their concern

{p tfied or not.

There are Occasions where you want to sit

d and talk about pople, and if w were to talk about

this respective stan on our commit it would be hard
6

to d it right in front of then all, and their mothers
7

may la here.
! 8 .

Mr. Pascll. That is interesting. I
9

dust nt thru that experience in a commission, that
_10 just had its second meeting under a law that was recently

11
as , and the issue w the appointment and saeltio of

12
se f idroctor, and while the guy is stand ny there,

Sy took a shot at him in public.

Senator Jav'ia|. May I make a augga son,.o.

migh. conceivably, and I have not thought this n, '

plea forgive me, but it is a suggestion, disciao e

inf ton of a personal or professional nature , that I

migh give you a. little moe amp1itud., engne , do

2£
M =ascell. % would rather put it the

21
.eport, where a personal nature, something having to do

2 with O 8rofex owal qualifications.

senator Percy. Professional qualfi o
S2 s Xealy .e essence. s ai,4u a

2 senator Javit. tt us say we assume

-~is
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the11cjd 'personal, a person, could we-do that?

D. Fiascell.o Secator Chulez has .got to

Sea tor javits. The language Inl the fact of
d ali,9 with professional qualifioationa, if you are

u~ a rfession-

1r Brooks. m eater Percy, why don't we

bay t; work out a language in that 3;4ort, whdcb

l hop will be helpful to. You.

CUnderstand you uneas about it,

pour conacern . _

Senator Tory. The last remainn rbau

$the &Ltnical applicab ll y of research findings, and thf0yv
are .hl ~.itive aboittht

I blaybe I coned sk :ouns el towo .rlIz
'4C

Fsit .t '

rtivi i, when thyw r dp4ng a fie-'r tdy

whether one drug would .bet bte ftha ano ther d a'

have control group, the quention is it the d s

omaziittgea that raleasea the data after six month , only

a foutth of the dray thxu the trial of the drug, t*~ have

found that some case data May be different, then

would b* at the endw h.bt- after six mnhoeduo

no drg ould- lOo k bette thans anoth r one at the 41

I,

0

__ I
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i

I

I
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rw esultas might be reversed after the total trial.

The question is if you release it earlier,

Federal advisory committee, does that perhaps

0? the study.

WiMr. Pascell. In what way?

Counsel. 'By if one drug at that point,

s to bey bette M other one' everybody might

Ab i' the study tht was in 00e oft= conto61 group,
s at the ndof the study, it might paro e at thepait 

wg

~oppoite was true.

Senator Javits. Gary Klein poits out,

1 am only saying,. as he is saying, that on pae five, UA
7, you have to disclose information that may be held

-lea t, to disclose Anf rmation that must be vdtbield fp

the public, in order to avoid premature disclosamp of

atice by any agency where such disclosure would

suff ciently frustrate the study.

Mr. Brooks. We will take a look in th®

epo ,.

Senator Percy. The other side of 4oin
La if a test reslt isI vancd enough to share th the

public advisory comnt te*-

Mr. Flowers. Right. Let John Q. C ien

have a shot at it.

Senator Percy. Not necessarily, bud a case

4

V' y:'
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21
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,mde it is.

S perhaps it should go i n tha rpart anaguaga,

ifthrs is any way w have not thoroughly

ched the tc hnical nature of this, and What ,the

'ain b .would- be

tr. Brooks..: we will have the staff

I wThat, gentlemen, leaves 9 without

oble ti our W4~ it is approved.

We haeOne thing to go back, to'

mr.i lokey' ° point, .the Parliamentarian feelorthat

the reduction -of oth 't or roal of 4f h.C, f om

,h anguage bould me th tvol thingg Subject toa

por~of_ "Orae

They think it is not ine cont~o° srw5, and

it W U14 be beyond the scope Of ti0 confe z6c4

1 wand t epo'ttat to you,

voul may, gem l , -that Y vould like to mov~ at al

oft eCoeprose pr~opot ale appearing in Part o f the

sad emmo, that you have.~ LA frot ©f your be to - to

except for aont 12,r which the S mate has re from

on real eptate r with which we have already dealt.;

The staff ham. worked on this for about

week . They have done a good job on it. T think host

I 3
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or a av been resolved.

Is there any objection?i 41

I S theje in Th e c ha ir h ears n one , and so ord ere d .
a I would ask unanimous consent that the

t be authorized to. make such technical and

as changes as are n.cessary and I would ask

t objecton, and I would say we have resolved all

Jiff erees, and I want to say I appreciate your
ion.

24

2

Q 2:

t,

outali

with

I sug

be po

W can now move on to signature. The

ure hets e ready, and if you would sign

we would be prepared to move on this.

Than k you. Var much.

senator Javit. nMr. Chairman, in th

e contingency that Senator Percy or I are no

a report language you and Senator Chil, a

lest that any change that the conference cn i

led, that it ay e unneesary to have a a

* aBrooks. Zo thare 3a some aj4r

pOblhal ragai y wex ill consider the posib 141

poli4g the conference

e do thank the ladies and gsatlemen

very Puch for an outstanding ob, and this bvinqa

-t -- 4- _____________________________________________________________________________
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The c onfttence stands adjouwde.

(Wnerupawr the conferanc ccaitee was.

adjourned ai 6:.45 o' c1ock p.m.)
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