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On June 1, President Trump announced his long-anticipated decision to withdraw the United States from
the Paris Agreement—an international agreement intended to reduce the effects of climate change by
maintaining global temperatures “well below 2°C above pre-industrial levels[.]” As analyzed in this earlier
report and live CRS seminar, historical practice suggests it is within the President’s constitutional
authority to withdraw from the Paris Agreement without first receiving congressional or senatorial
approval. However, legal questions remain as to how the Trump Administration will implement the
withdrawal and what role the United States will play in future international climate meetings. This two-part
Sidebar series analyzes legal questions arising from the President’s announcement.

Will the United States Follow the Multi-Year Process for Withdrawal in Article 28?

Article 28.1 of the Paris Agreement specifies the procedure for withdrawal, stating: “any time after three
years from the date on which this Agreement has entered into force . . ., [a] Party may withdraw from this
Agreement by giving written notification” to the Secretary-General of the United Nations. Further, under
Article 28.2, a notice of withdrawal does not become effective until one year after the Secretary-General
receives written notification. Because the Paris Agreement did not enter into force until November 4,
2016, the United States could not fully withdraw under the Article 28 process until November 4, 2020, the
day after the next U.S. presidential election. President Trump did not mention Article 28 during his June
1st announcement, but many observers have assumed that the Trump Administration intends to follow
the multi-year withdrawal process, and one Trump Administration official is reported to have confirmed
that the United States will do so.

Can the United States Immediately Withdraw from the Paris Agreement?

International law, as described in the Vienna Convention on the Law of Treaties (to which the United
States is not a party, but which many consider to reflect customary international law), does not provide a
general right to withdraw from an international agreement at any time. Instead, parties may withdraw “in
conformity with the provisions of the [agreement]” or “by the consent of all the parties after consultation
with the other contracting States.” Because it does not appear that the United States sought or obtained
the consent of the other 147 parties to the Paris Agreement, exiting the Agreement without following
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Article 28’s multi-year process would have an uncertain legal effect in international law. Some have
argued that withdrawal outside the Article 28 process could be considered a breach of the Agreement,
but this position depends on whether Article 28 and the Paris Agreement as a whole are understood to be
legally binding—an issue discussed below.

To What Extent Does the Trump Administration Consider the Paris Agreement Binding Under
International Law?

As discussed in earlier CRS products, the Obama Administration interpreted the Paris Agreement to
contain a mix of legally binding and nonbinding provisions. Most notably, the prior Administration
understood the Agreement to create binding obligations to formulate plans to address greenhouse gas
emissions, known as Nationally Determined Contributions (NDCs). But Obama Administration officials
were reported to have insisted that Article 4.4 of the Paris Agreement be written in such a way that
nations are not actually legally obligated to achieve the emission reduction targets in their NDCs.

Other than Article 4.4’s hortatory statement that developed nations “should” pursue economy-wide
emission reductions, the Obama Administration did not specify on an article-by-article basis which
provisions of the Paris Agreement it believed to be nonbinding, and there is some disagreement among
commentators on this issue. Some contend that, with the exception of provisions that are written in clearly
aspirational language (like Article 4.4), the Paris Agreement is binding under international law. On the
whole, the text contains provisions consistent with the form of an agreement intended to be governed by
international law, such as entry into force, a depositary, and a withdrawal clause. But some commentators
have described the Agreement as generally nonbinding without differentiating between its terms. Still
others argue that, as a matter of constitutional law, the Senate’s advice and consent was required for the
United States to join the Paris Agreement. Under this view, the United States never fully assented to be
bound because President Obama did not submit the Agreement to the Senate.

Although potentially ambiguous, the President’s statements in his June 1st announcement could be
interpreted to align with the view that the United States is not legally bound to the Paris Agreement.
Without discussing whether the Paris Agreement might contain both binding and nonbinding provisions,
President Trump stated, “as of today, the United States will cease all implementation of the non-binding
Paris Accord[.]” To the extent that the Trump Administration considers the full Paris Agreement to be
nonbinding on the United States, the Article 28 withdrawal procedure would likewise be nonbinding
(although there may be political or other non-legal motivations for compliance). However, such an
approach would counter the stated position of the Obama Administration as well as the understanding of
many observers and foreign countries that consider the Paris Agreement to be binding in part. Given the
most recent reporting that the United States will follow Article 28’s withdrawal process, the Trump
Administration may agree that the Paris Agreement is binding, at least in part.

Will the United States Remain in the United Nations Framework Convention on Climate Change?

As discussed in this earlier report and Sidebar, some commentators advocated for withdrawal from the
parent treaty to the Paris Agreement—the United Nations Framework Convention on Climate Change
(UNFCCC)—as a more expedient method of exiting the Paris Agreement. However, President Trump did
not mention withdrawal from the UNFCCC during his June 1st announcement.


https://www.justsecurity.org/41612/trumps-so-called-withdrawal-paris/
http://opiniojuris.org/2017/06/01/what-to-look-for-in-any-us-withdrawal-from-the-paris-agreement/
http://www.crs.gov/LegalSidebar/details/1699?source=search
http://www.crs.gov/Reports/R44761?source=search&guid=ed177f1a35ed4891aee918cde3717355&index=5
http://www.crs.gov/Reports/R44609?source=search&guid=9d04ba2e76d243b3a55dfeb39a4df030&index=2
https://www.justsecurity.org/wp-content/uploads/2015/12/State-Letter-to-Chairman-Corker-Climate-Negotiations.pdf
https://2009-2017.state.gov/s/climate/releases/2015/250305.htm
http://unfccc.int/focus/ndc_registry/items/9433.php
https://www.nytimes.com/interactive/projects/cp/climate/2015-paris-climate-talks/at-climate-talks-three-letters-almost-sunk-the-deal
https://balkin.blogspot.com/2015/12/the-last-minute-correction-to-paris.html
http://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf#page=6
https://www.lawfareblog.com/while-trump-pledges-withdrawal-paris-agreement-climate-international-law-may-provide-safety-net
http://opiniojuris.org/2017/06/01/what-to-look-for-in-any-us-withdrawal-from-the-paris-agreement/
http://opiniojuris.org/2015/12/02/the-legal-character-of-the-paris-agreement-a-primer/
http://opiniojuris.org/2015/12/02/the-legal-character-of-the-paris-agreement-a-primer/
file://///crsdomain/crshomedir/ALD/SMULLIGAN/Paris%20Pull%20Out/Because%20it%20does%20not%20appear%20the%20United%20States%20sought%20or%20obtained%20the%20consent%20of%20the%20other%20147%20parties%20to%20the%20Paris%20Agreement,%20%20the%20Agreement%20without%20following%20Article%2028’s%20four-year%20process%20or%20receiving%20the%20consent%20of%20other%20parties%20would%20have%20an%20uncertain%20legal%20effect%20in%20international%20law.%20Some%20have%20argued%20withdrawal%20outside%20the%20Article%2028%20process%20could%20be%20considered%20%20a%20breach%20of%20the%20Agreement,%20but%20this%20position%20depends%20on%20whether%20Article%2028%20and%20the%20Paris%20Agreement%20as%20whole%20are%20understood%20to%20be%20legally%20binding—an%20issue%20discussed%20below.
http://www.washingtonexaminer.com/what-journalists-trying-to-correct-trump-on-the-paris-climate-agreement-dont-understand/article/2624720
http://www.wcnc.com/news/what-withdrawing-from-the-paris-climate-agreement-means/444934967
https://cei.org/content/paris-climate-agreement-treaty-requiring-senate-review
http://www.nationalreview.com/article/448133/paris-climate-agreement-iran-nuclear-deal-unratified-treaties-trump-should-leave
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/06/01/the-u-s-cant-quit-the-paris-climate-agreement-because-it-never-actually-joined/?utm_term=.4824ba010e25
https://www.whitehouse.gov/the-press-office/2017/06/01/statement-president-trump-paris-climate-accord
https://poseidon01.ssrn.com/delivery.php?ID=841115116081094118022021094121093119104072028038038067092083097030020082011087002104028060057106119006096107010022094080092098007055040087041069074004026094118027017029007124086031067026127028066092127087118114082125075112094025019025125101024089085&EXT=pdf
https://www.jstor.org/stable/2706946?seq=1#page_scan_tab_contents
https://2009-2017.state.gov/s/climate/releases/2015/250305.htm
https://www.justsecurity.org/41705/paris-binding-agreement-matters/
https://poseidon01.ssrn.com/delivery.php?ID=095121121119091080085096068093070078040064035059032043111087080103027021067088100119120010051124040104010081105124126126088003038022029046084100124028098071009094028020094067081067012086088100107121089100066029095095094126026108083081000076068114088&EXT=pdf
https://ec.europa.eu/clima/news/articles/news_2015121201_en
http://www.thedailybeast.com/paris-climate-deals-demise-means-bannon-winsand-the-planet-loses
http://inhabitat.com/breaking-trump-announces-u-s-will-withdraw-from-the-paris-climate-agreement/
http://www.crs.gov/Reports/R44761?source=search&guid=ed177f1a35ed4891aee918cde3717355&index=5
http://www.crs.gov/LegalSidebar/details/1699?source=search
http://www.heritage.org/environment/report/the-us-should-withdraw-the-united-nations-framework-convention-climate-change
https://www.theguardian.com/environment/2016/dec/02/trump-break-from-paris-climate-deal-unfccc-exit
https://unfccc.int/resource/docs/convkp/conveng.pdf

Analyzed in this report, the UNFCCC established a framework system of global cooperation through
annual meetings called the “Conference of Parties” in which the parties meet and assess their progress
toward meeting the UNFCCC's goals for addressing climate change. Both major subsidiary agreements
to the UNFCCC—the 1997 Kyoto Protocol (to which the United States is not a party) and the Paris
Agreement—were negotiated and adopted during earlier Conferences of the Parties. If the United States
remains a party to the UNFCCC (which appears to be the case), it retains the right to participate in the
Conference of the Parties. The extent to which the United States will participate in similar annual
meetings organized under the Paris Agreement, however, remains unclear, and is discussed in Part 2 of
this Sidebar series.
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